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We write to offer additional thoughts on issues we discussed during our various meetings 
and calls with you and your colleagues concerning our client Councilman Jack Evans, before you 
write a report to the Council. As you know, Mr. Evans has cooperated fully with your work, for 
example providing documents and over sixteen hours of interviews over four different days. We 
hope this cooperation will be noted in your report to the Council. 

Before you make any final conclusions, we wanted to address the following: 

I. The Structure of the Council and Outside Employment Should Be Changed 

At the root of the issues that have arisen with Mr. Evans, and more broadly, is the fact that 
the D.C. Council - whether because it is not yet considered a "full-time" position or otherwise -
specifically allows and provides for outside income through other employment. When that is the 
case, the potential for questions of conflict arise continuously. This is an issue that has received 
some attention lately. Various commentators point out that this arrangement is fraught with the 
possibility of conflicts because of the very nature of two employment relationships. Consider Peter 
Butzin, chair of Common Cause Florida, a government transparency advocacy group, regarding a 
lobbyist-turned-legislator introducing a bill specifically impacting his employer (as opposed to the 
allegations raised with Mr. Evans): "Is it a conflict? Yes. Should we be surprised? No. This 
happens all the time. We have a working legislature."1 

1 Jessica Bakeman, In Part-Time Legislature, Regular Overlap Between Day Jobs and Ed. Policy, Politico (Oct. 12, 
2015) (available at https://www .politico.com/states/florida/story/2015/1 O/in-part-time-legislature-regular-overlap
between-day-jobs-and-ed-policy-026574); see also Conflicted Interests: State Lawmakers Often Blur the Lines, 
Center for Public Integrity (December 7, 2017) (available at https://publicintegrity.org/ ... ate-politics/conflicted
interests-state-lawmakers-often-blur-the-line-between-the-publics-business-and-their-own/) 
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A 2017 collaboration between the Center for Public Integrity and the Associated Press 
raised numerous concerns about state legislators with outside employment, noting that "news 
organizations found numerous examples in which lawmakers' votes had the effect of promoting 
their private interests. Even then, the votes did not necessarily represent a conflict of interest as 
defined by the state. "2 That study noted that "many lawmakers defend even the votes that benefit 
their businesses and industries, saying they bring important expertise to the debate." That seems 
to be the judgment of the D.C. Council in adopting rules permitting outside employment, but now 
those rules are being used to target Mr. Evans with out-of-context accusations, as has occurred in 
many other state legislatures around the country. 

Underscoring the wide divergence of opinion on this issue, some states not only do not 
require recusal from matters impacting a legislator' s outside employment, but affirmatively require 
it. Utah and Oregon require lawmakers to vote even if they have a conflict. Pennsylvania requires 
permission to recuse, leading one State Senator to vote on the nomination of his own mother to a 
public board. 3 In short, the "right way" to deal with conflicts of interest arising from outside 
employment is far from clear, regardless of the feigned indignity of many of Mr. Evans' critics. 

The problem is exacerbated in certain professions, such as lobbyists, attorneys, and 
consultants. However, even with other employment, the issues would arise: 

If an official is a real estate agent, do clients come to the agency because they hope to 
ingratiate themselves for their business on issues that might arise on zoning, permits 
and the like? If the Council takes up a real estate issue, it will most certainly "affect" 
the clients of the agency, even if the Council does not take up an issue specifically for 
a specific client. 

If an official works as a bank official, do people put their accounts there for the same 
reason? If the Council addresses the issue of zoning for all banks, it surely affects the 
one the official is working for. 

If an official teaches in a private school, will parents enroll their children there for the 
same reason? If the Council changes its rule for tax-exemption, it will impact the 
school for which the official is working as well. 

And of course, the issues are pronounced with attorneys, accountants, lobbyists and 
consultants. In a small business community like Washington, D.C., it will be rare that there will 
not be some overlap with clients, their issues and matters that come up in the Council or those in 

2 Conflicted Interests: State Lawmakers Often Blur the Lines, Center for Public Integrity (December 7, 2017) 
( available at https ://pub Iicintegrity. org/ .. . ate-politics/ conflicted-interests-state-lawmakers-often-blur-the-line
between-the-pub l ics-b usi ness-and-their-own/) 
3 Id. 
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agencies in D.C. And what makes that even more complicated is that Mr. Evans and other 
Councilmembers have the duty to take care of constituent and resident issues, which often involve 
D.C. agencies and regulations. If a person with a D.C. issue (even if not something specifically 
before the Council) is also a client of a firm in which a Councilmember works, then the 
Councilmember has to either risk being accused of a conflict to do what he/she would do for any 
other D.C. person or entity, or forego helping someone he/she was elected to help. This is 
especially the case when, as Mr. Evans explained, so much of a Councilmember's job is dealing 
with these constituent-type issues and not legislation in the traditional sense: 

Constituent services take up about 80 percent of our time in the office, all of us. 
'Constituent services' is when a constituent - it doesn't necessarily have to be a Ward 2 
resident, but a resident of the city contacts my office, myself, my office and my staff 
members, for help in any fashion. [ ... ] And it's the Tip O'Neill [line], obviously. For 
those who don' t know him, he is very famous for saying 'All politics is local. The most 
important street is the one in front of my house,' you know, that type of thing where you 
take care of things that people are concerned about rather than the broader issues which in 
reality they are less concerned about. So constituent services is all-encompassing as far as 
I'm concerned.4 

The line between helping someone as a constituent service and helping that same person 
in some other context can hardly be a clear one in this outside-employment setting and led Mr. 
Evans to describe the tension as trying to "know it when he sees it." What he explained by that 
general phrase is that, as long as he was doing what he would do for anyone, did not change long
standing positions, and did not get a reward for doing his job, he could and did continue to do the 
work he was elected to do. For example, answering a question about his willingness to arrange 
for a one-time meeting between someone he knew who became a client and people in the D.C. · 
government, Mr. Evans explained that a good portion of his office's work is to direct people to the 
right agency or official in the D.C. government: 

This would fall into the category of again, the constituent [services]. And if you remember 
last time, there were constituent services like fixing potholes, and there were constituent 
services like me being the 'traffic cop,' when he needs to have a meeting with somebody, 
and I arranged those things to happen. This appears to fall into that category that if a 
constituency, someone calls me. It doesn't even have to be a constituent. You know, my 
office does- responds to anybody who calls us for anything, literally. And so they called, 
they need help with something, we would take care of that. 5 

4 Transcript, September 9 Interview with Jack Evans, at 8-10. 
5 Transcript, September 23 Interview with Jack Evans, at 83-84. 
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To the extent this has caused some concerns today, the problem is compounded when there 
is an attorney or similar professional involved as a Councilmember in that the official would not 
always know when his/her firm's clients have an issue somewhere in the great bureaucracy of the 
D.C. government. As you know, Mr. Evans was not a partner in any law firm, and therefore the 
interests of all a firm's clients cannot practically be imputed to him if there is no mechanism for 
that client to be flagged. As a non-partner, Mr. Evans is not given the type of reports partners 
would receive that might identify all a firm's clients. A Councilmember could work on a matter 
in his or her official capacity, for example, a general rule to change some zoning process, not 
knowing that a client of his/her firm is dealing with a request for a zoning variance from a D.C. 
agency on the same issue. 

Furthermore, Mr. Evans' critics have unfairly conflated true conflict-of-interest situations 
in which a public official takes actions that confer direct benefits to an associate or client on the 
one hand, with the completely appropriate government acts that accrue to the benefit of many of 
(sometimes all) residents of the District or a ward on the other. There is a difference in the ethics 
rules between an official taking actions that affect his/her entire constituency than taking an action 
for a specific individual or entity. For example, Mr. Evans has always supported reducing taxes, 
whether that be property taxes, business taxes, or parking taxes. That position is based on his 
almost inarguable view that higher tax burdens strain citizens and businesses in the District of 
Columbia, put D.C. at a competitive disadvantage with cities or counties in Virginia and Maryland, 
and reduce opportunity for all. His support for a reduction in the District's parking taxes may (or 
may not) have led to some incidental benefits to all parking companies operating in the District, 
including a parking company owned by one of his friends/client, just like its competitors. But Mr. 
Evans' critics point to this as though it were an improper favor for his consulting client. That 
simply does not follow. It would be absurd to suggest that such an attenuated benefit or action, 
that accrues or applies to all the citizens of the District, could constitute special pleading for his 
client. That position would mean that a member of the Council who works in any industry would 
have to recuse from any action that promotes the overall business environment in D.C. In reality, 
Mr. Evans' policies promoting the general welfare indicate the opposite of the corruption his critics 
are accusing him of. 6 

Mr. Evans worked for three fairly large law firms over the years. If the interests of every 
one of the firm's clients was imputed to him, whether he worked on a matter at the firm or did not 
know about it, it becomes an impossible relationship to maintain. And, responsibility for avoiding 
specific conflicts, especially when an employee is not a partner, has to rest with the law firm as 
well. Every week law firms erect ethics walls around partners, associates and others who used to 

6 See Bruce Owen, "To Promote the General Welfare": Addressing Political Corruption in America, BR. J. AM. 

LEG. STUDIES 5, at 5 (2016) ("James Madison and his colleagues were well aware of the problem of corruption. [ . . 
. ] It was, and remains, perfectly obvious that ifthere is an organization that has the power to grant benefits to one 
group of citizens at the expense of others, members of each group will want to influence that organization's 
policies.") (emphasis added). 



RECORD - 0001624

BakerHostetler 

Stevan Bunnell, Esq. 
October 25, 2019 
Page 5 

WINSTON 
&STRAWN 

work at another firm or agency with interests coinciding with a current firm's clients. There is no 
evidence that Mr. Evans worked on any matters at any firm where the client's work involved 
actions before the D.C. government. Nevertheless, your work going forward should address what 
employers of government people need to do as well as putting the onus only on Mr. Evans. 

It is a bright line for the Councilmember not to work on a matter for a client he/she knows 
about with an issue before the Council. It is a far more obscure line when the matter is that 
someone else in the firm is working on it and it is not something directly in front of the 
Councilmember. This too is made all the more difficult because the disclosure rules are not 
anywhere close to a model of clarity when it comes to when a Councilmember has to disclose 
his/her "clients" versus the firm that pays the official. Law firms have not wanted and will not 
want to disclose the entire list of its clients for ethical and business reasons. Having the 
Councilmember simply report the client he/she works on may not be enough, as we saw with the 
issues raised with Mr. Evans. If so, the solution is prospective rule change and/or clarification, 
not an ex post facto interpretation that was never given at the time. 

The problem, then, is endemic to the permissibility of outside employment. In a city the 
size of Washington and with the business community as it is here and the fact that the Council 
really is a full-time job now, the time may have come to change the rules to prohibit outside income 
from any trade or business (outside employment). The Council might also then have to revisit the 
salaries of its Members, but most D.C. residents would likely understand the trade-off between 
that and the issues of conflicts. 

However, the starting point for your and the Council's consideration of the issues raised in 
the inquiry about Mr. Evans is this issue, and he should not be penalized for the types of inherent 
problems that arise because of the permissibility of outside employment. Remember as well, that 
he explained that when he started at the Council, at least half of the members engaged in this type 
of employment. 7 That may have changed as of now, but that too is an issue we will address later 
in this letter (the fact that rules and practices have changed but updating and training did not). 

The truth is that since he joined the Council in 1991, Mr. Evans' progressive pro-growth 
platform has held steady, and no consulting agreements outside jobs have ever changed that: 

So what is my political philosophy? So one was to rebuild downtown, because without 
money you can't run anything. And when the city fails, the people who suffer the most are 
the people at the low end of the income scale, not the rich people. 'Cause they can buy 
their way out. The people who don't have any resources are the ones that suffer the most. 
They're the ones who don't get education or city services. 

7 Transcript, September 3 Interview with Jack Evans, at 48. 
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So rebuilding downtown became our philosophy. And how do you do that? How do you 
lure businesses back in? How do you create confidence in a city that no one has any 
confidence in? And that was the approach we took. [ ... ] And so we started putting in place 
a number of economic development drivers to change the District of Columbia. [ . . . ] So 
that was an element we used. Tax incentives for people who wanted to locate here. And I 
can go on and on about how we rebuilt Downtown Washington. 8 

II. The D.C. Council Code of Ethics must be clarified 

You have said your mandate is to view the matters under review through the prism of the 
D.C. Council Code of Conduct. Whatever else became clear in the many months Mr. Evans has 
been answering questions is the fact that the Code of Conduct is far from a model of clarity. Even 
you acknowledged this reality on various occasions during the interviews. One example is when 
you said: "we may ultimately disagree about whether [the Councilman's] view of how to approach 
conflicts is exactly the same as the view and the approach that the Code of Conduct takes."9 

We could not agree more with your observation that applying the Code of Conduct is "a 
somewhat technical exercise, because it has technical language in it" and that "there may be a 
difference between a technical violation and a more substantive violation."10 But therein lies a 
very serious problem: the application of the Code's rules on conflicts of interest should never 
produce "teclmical" results that are so far afield from "substantive" ones. It is not fair to hold 
elected officials to account when after-the-fact critics, political adversaries or an overzealous 
media can muddy the waters with a "technical violation" that is of no substance. 

As just some example, reading through the Code, there are a number of terms that need to 
be clarified and, again, Mr. Evans should not be held responsible for an interpretation that does 
not yet exist. For example: 

I. (a) defines conflicts as when an official action is done "in a manner that the employee 
knows is likely to have a direct and predictable effect on the employee's financial 
interests. . . " 

Mr. Evans explained repeatedly that he understood that the Code of Conduct restricted him 
from "participating in a matter[ ... ] the employee knows or is likely to have a direct and predictable 
effect on the employee's financial interest or the financial interest of a person closely affiliated 
with their employee" i.e., the client. 11 As Mr. Evans was a salaried employee at his law firms and 
had fixed retainers when he was a consultant, nothing he did or did not do was pegged to 

8 Transcript, September 3 Interview with Jack Evans, at 56-57. 
9 Transcript, September 23 Interview with Jack Evans, at 11. 
1 o Transcript, September 3 Interview with Jack Evans, at 121. 
11 Transcript, Interview with Jack Evans September 16, at 48. 
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performance, work brought in, success, failure or the like. Moreover, so many of his employments 
came about because of long-standing friendships, it is not remotely the case that those hiring him 
would likely have not done so because of any position he took or did not take. In fact, you heard 
examples (some are detailed below) of his taking official position contrary to the interests of 
clients, and that did not affect his employment or income in any fashion. Moreover, the definition 
that the benefit has to be "direct and predictable" meaning that it has it be real and not speculative 
makes it even more remote that any of the situations you are examining with Mr. Evans would 
reach that threshold. His being hired by the law firms or given consulting contracts at NSE simply 
did not depend on the positions he took or opposed. 

I (c) that describes recusals speaks of when an elected official .. . would be "required" 
to act in a manner prohibited in section I (a). 

But, as you saw, Mr. Evans and other Councilmembers routinely avoided such issues 
coming up by transferring them to other committees or by simply allowing them to lapse. He 
explained one such example was the transferring of the issue of the Scottish Rite Temple which 
included other members including the Chairman. Thus, the practice of the Council was to sidestep 
the need for formal recusals. But much more important were his answers to questions you asked 
about when and why he would "recuse" himself. As he made clear on the issues of his opposition 
to various taxes, converting gas stations into some other type of project, the zoning changes for 
the Scottish Rite Temple, his promotion of a way D.C. could get more film production revenue 
and the restoration of the New York Avenue corridor, he has maintained long-standing positions 
before he worked for law firms and before he started his consulting company. At various times 
during his maintaining these long-held positions, clients of his law firms or his own business may 
have become involved in the same issues in some manner, even if not directly (e .g. Richie Cohen 
being one of the people who appeared and merely testified at a hearing on the issue of development 
or the film industry). If Mr. Evans "recused" himself from any issue where someone he knew as 
a friend or a client or the client of a law firm was interested or decided to show up or send a letter, 
he would, as a result, allow that person to take him out of the issue. In effect, people could 
manipulate him out of his opposition to their positions. The businessman who wanted to convert 
gas stations would hire Mr. Evans' law firm and then cause Mr. Evans to cease being the opponent 
to that client. Sometimes Mr. Evans was the only (or at the least the most effective) official to 
oppose the interests of a person or business he knew or was a client of his firm. How completely 
contrary to proper government and the rules of conduct would that be to allow that type of 
manipulation. 

So in the areas you questioned where a client or friend might have an interest, these were 
all areas where Mr. Evans ' positions were well-known and asserted somethings for decades. Of 
course, it is not an automatic rule that if an official has a long-standing position then it is never a 
conflict to continue that position which can help a friend or client. But much more than attending 
a public hearing or reintroducing a bill or opposing all increases in taxes would be needed to raise 
a red flag. In these areas, conflicts should be identified by the official (in this case Mr. Evans) 
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doing something different, or more, that is specific to that friend or client - not just maintaining 
the stance he had for decades, many of which apply generally across D.C.: 

a. Mr. Evans opposed virtually all new or increased taxes. So, if an issue came up about 
new or increased parking taxes, this was not a position he took for Rusty Lindner who 
had a company who owned a parking company. 

b. Mr. Evans was an early and vocal supporter for expanding film production in D.C. and 
to renovate more of the New York A venue corridor. If he maintained those positions 
at a time that Richie Cohen decided to become interested, Mr. Evans' positions had 
been firm and transparent. This was not Mr. Evans taking a position because one of 
his friends or clients asked him to. It was the opposite - one of his friends and clients 
deciding to become involved perhaps knowing Mr. Evans was someone with a record 
of support for that issue. 

c. Mr. Evans was a long proponent for changes, expansions and better service at PEPCO. 
If, a few days after he started working for the Manatt law firm, he became the seventh 
of seven council people to sign a general letter of support consistent with his however 
many prior expressions of support, that was not done for a Manatt client. (And 
correspondence seems to suggest that Mr. Evans did not even know that it was a Manatt 
client at the time he committed to being the last signature or signed that expression of 
support.) 

During the interviews, Mr. Evans said you should look for the opposite- look for a time 
when Mr. Evans changed his position to be for something he had opposed in the past or against 
something he supported in the past to match the interests or position of a client. It never happened. 

I. (d) prohibits officials from acquiring stock or other similar investments which could 
unduly influence or give the appearance of unduly influencing the official. 

As with other important phrases in the Code against which Mr. Evans is now being judged, 
there is no definition or example of what could "unduly" influence. In addition, there is no 
definition of what is "an appearance" of undue influence and by what measure or whose measure 
that would be- a political opponent? a community organization? a media after the fact? And then 
even the gifts prohibition, Section III., specifically allows for "opportunities and benefits" that 
others could get. This would certainly apply to or be analogous to purchasing stock that others 
could purchase for fair value. 

With specific reference to the phrase that so many have been using in criticizing Mr. Evans 
- "the appearance of a conflict" - the few examples we have provided make clear what a slippery 
and unfair term this is to use in the context of a law enforcement investigation or ethics inquiry. 
The U.S. Supreme Court struck down this ever-expansive attempt to create expanding violations 
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in the breach of honest services cases because of the lack of notice and subjectivity of such a 
concept. Skilling v. United States, 561 U.S. 358, 409-412 (2010). For this reason, we had asked 
Michael Frisch, a recognized legal expert in the courts of the District of Columbia and elsewhere 
on attorney and government ethics, to review Mr. Evans' activities a few months ago. Mr. Frisch 
was a senior assistant bar counsel to the D.C. Bar and is Ethics Counsel at Georgetown University 
Law Center. We asked you to meet or discuss these issues with him and will make him available 
to you. In the meantime, he did send a letter on July 1, 2019 that is worth quoting here: 

Especially, in applying any rule about what constitutes 'the appearance of a conflict of 
interest,' the current best view is that standard is subject to wide misunderstanding and 
arbitrary, hindsight and inconsistent application. This is even more the case when 
applied to public officials in jurisdictions that permit outside employment and income, 
where almost any position or work with anyone who also does business in that area, 
can be subject to criticism under that vague standard. The issues involving Mr. Evans 
and his work illustrate this problem. 

First, the American Bar Association rejected the so-called appearance of impropriety 
standard when it moved from the Model code of Professional Responsibility to the Model 
Rules of Professional Conduct several decades ago. The District of Columbia Court of 
Appeals (along with virtually every state court) replaced former DR 9-101 with rules that 
now focus on the existence of an actual rather than apparent conflict of interest. State 
courts - including the District of Columbia - followed the ABA retreat from the standard 
as too slippery a slope upon which to impose any professional sanction. While the 
appearance standard retains some vitality for purposes of judicial disqualification, it has 
been deemed far too vague to serve as a basis for professional sanction. 

Where such an appearance exists, it can be resolved through recusal. It is my understanding 
that Mr. Evans specifically apprises potential clients in writing of his recusal in matters 
which may involve the council or has made it a practice to recuse himself if his clients' 
issues relate to his official position. To determine if an actual conflict would exist, one 
has to identify whether his paid-for work existed at a time when such an issue existed 
in his official position and whether he acted on that issue." (emphasis added 
throughout). 

Another commentator also made this same point when he stated: 

But do rules outlawing the appearance of a conflict of interest really bolster citizen 
confidence? Proponents offer no evidence to support the claim. No opinion poll data 
comparing attitudes before and after the adoption of such a rule nor any comparison of 
citizen confidence in government between countries with an appearance ban and without 
one. The argument rests on logic instead. If citizens think when making a decision an 
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official has a conflict of interest, no matter whether she does or not, they will lose trust in 
government. 

This is true as far it goes, but the logic breaks down when one asks the critical question: In 
whose eyes is there an appearance of a conflict? A political opponent? An individual with 
a personal grudge against the office holder? Someone ignorant of the facts surrounding the 
alleged appearance of a conflict? If it is enough to deem a public official "guilty" of an 
appearance violation if anyone in any of these categories levels a charge, we can expect 
the spread of appearance laws to produce a glut of charges. Will a surfeit of charges 
really bolster citizens' trust and confidence in government? Or will it, as many argue has 
happened in the U.S. and fear is about to happen with the ' ethicization' of Western Europe, 
drive it down as citizens begin to think they 'are all crooks."' 12 (emphasis added 
throughout). 

The issues seized upon by Mr. Evans's critics fail both of Mr. Frisch's tests. Consider, for 
example, complaints that Mr. Evans should not have served as the seventh signatory on a letter in 
favor of the Pepco-Excelon merger. While a disingenuous framing of the episode could create an 
appearance of impropriety in the mind of an uninformed observer, such an impression crumbles 
under the facts. Mr. Evans agreed to sign the letter before he ever took a position at Manatt, and 
he put pen to paper on something he agreed to do only a few days into his employment at the firm. 
Furthermore, in reconstructing the timeline of this event, it seems he was not even aware of the 
relationship between Manatt and Pepco until months later, in May of2016, when he drafted a letter 
to BEGA raising the issue as having just "come to [his] attention that Manatt continues to represent 
Pepco holdings and Excelon Corp."13 And the council did not even have the authority to officially 
direct the issues discussed in the letter in the first place. Thus, his paid-for work for Manatt -
which never involved Pepco - did not exist at the time he committed to signing the letter, nor could 
he have possibly been acting on behalf of Pepco when he ultimately did sign it, because he was 
not even aware Pepco was a Manatt client at the time. 

There is no doubt that your report will be rapturously received by Mr. Evans' critics, and 
we implore you to make this context clear. 

11. (a) The prohibition on outside employments speaks of such when it "conflicts or would 
appear to conflict" with the fair, impartial and objective performance " of the official's 
work. 

12 Rick Messick, Banning the Appearance of a Conflict of Interest: Another Misguided Ethics Rule, Global 
Anticorruption Blog (Feb. 6, 2015) (available at https://globalanticorruptionblog.com/2015/02/06/banning-the
appearance-of-a-conflict-of-interest-another-misguided-ethics-rule!). 
13 See Transcript, September 9, 2019 Interview with Jack Evans, at 56. 
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Putting aside the same problems with the "appearance of conflict" standard, the Code 
specifically states that work for "consultative activities" is allowed and then refers back to the 
general Section I. Conflicts provisions which, among other problems, does not have an appearance 
provision. You pointed out other examples where the code or forms seem to be unclear or actually 
contradict each other. Please make those same observations in any report you submit. 

VI (a) which restricts use of government resources does not apply to "de minimis" use 
that does not interfere with official work. 

Here too there is no definition of de minimis or an example of time (i.e., more than X hours 
a week). In any event, the help Mr. Evan's staff gave him after hours to type a few things (like an 
invoice) or printing out a handful of papers certainly would fit even a common definition of de 
minimis. If an employee logging into her/his private email accounts during work is more than de 
minimis, then thousands of people in D.C. are violating this standard every day. 

Financial Disclosure Form 

The instructions for the financial disclosure forms filed by Councilmembers are no better. 
At one point in our discussions, you said that even you were having trouble reading it correctly. 14 

You mentioned that you "went back and looked at this since I was sort of confused by it." 15 We 
were too. 

For example, in 2016 the BEGA public disclosure statement requires disclosure of, inter 
alia, income received from non-district employment and requires that the employee disclose the 
identity of the employer, the amount of compensation, and descriptions of the work. It only 
required the name of a client where the spouse, domestic partner, or dependent were paid by a 
client with a contract with the District of Columbia or which stood to gain a direct financial benefit 
from legislation pending before the Council. 16 You suggested that this might be an error with the 
drafting of the disclosure form ("It would appear to me that - that sentence belongs under question 
1 and the client clarification belongs under question 2"17), but as Mr. Tuohey pointed out at the 
time, confusing drafting errors should not be used against Mr. Evans now. Even after the language 
was changed in 201 7, the form only required specific disclosure if the client had a contract with 
the District of Columbia or stood to gain a direct financial benefit from legislation pending before 
the council (see attached BEGA disclosure form of Jack Evans for 2016). No such situation ever 
occurred. 

14 Transcript, September 23 , 2019 Interview with Jack Evans, at 190-91, ("I didn't write the form[ ... ] So, I'm not 
sure I'm reading it correctly"). 
15 Transcript, September 23, 2019 Interview with Jack Evans, at 187. 
16 2016 BEGA Financial Disclosure Form of Jack Evans. 
17 Transcript, September 23, 2019 Interview with Jack Evans at 190. 
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After years of conforming to the disclosure practice of law firms - who do not provide full 
lists of their clients - Mr. Evans did the same when he set up his own firm. If the Council wants 
attorneys or consultants who have outside employment to list their clients, and if that can be done 
consistent with the rules of client confidentiality and ethics, the Council should make that clear. 
Until that is done, Mr. Evans should not be held to a requirement that does not exist or, at the very 
least, is not clearly set out. Even you stated that this issue is a "quasi-philosophical question about 
the form," 18 but for Mr. Evans-who is facing a barrage of unfair criticism based on out-of-context 
accusations-the question is very concrete. There is no indication whatsoever of wrongdoing in 
his choice to apply the disclosure rule exactly as many other lawyers have before him. 

III. Ethics guidance training for officials and employees has to be improved. 

Practices of Councilmembers with outside employment have changed since Mr. Evans was 
first elected 28 years ago. In addition, several aspects (i.e., when disclosure of stock ownership is 
required --- 2005 when Jack bought Eagle Bank and what was then known as Bank of Georgetown 
stock v. after 2013 amendments) of the Code have gone through substantive revision throughout 
the Councilman's decades of service on the D.C. Council. In Section XI., the Code itself speaks 
of training and counseling, but the reality is that whatever has been provided is few and far 
between. 

Mr. Evans wrote Ellen Efros about the potential pitfalls in setting up NSE Consulting and, 
as you saw, received what in retrospect was not much of an answer when she replied "you 
nevertheless must adhere to the applicable policies and regulations of the DC Board of Ethics and 
Government Accountability ("BEGA") and to the applicable rules set forth in the Office Code of 
Conduct for the Council of the District of Columbia with regard to conflicts of interest. Provided 
that you are in compliance with those policies, rules and regulations, there is no prohibition to you 
forming a consulting entity through which you will provide consulting services to private sector 
clients." 19 In fact, it appears that the Counsel ' s office allowed Mr. Evans ' counsel to submit a 
draft response to the inquiry. This is not a problem or improper, but it underscores that the office 
did not see its role as being very proactive. Discussing that episode, you rightly observed that 
"there ' s not a whole lot of guidance here at some level. "20 

As to initial or subsequent training, that was minimal and inconsistent.21 Councilmembers 
receive at most an hour of training on updates to the Code once per year as some part of a 

18 Transcript, September 16 Interview with Jack Evans, at 181. 
19 Sept. 22, 2016 Letter from Ellen Efros, Office of the General Counsel, Council of the District of Columbia to Jack 
Evans. See also Transcript, September 3, 2019 Interview with Jack Evans, at 179-80 ("Q: [ ... ]And then [Efros] , 
she essentially says, not a problem, as long as you follow the rules." 
20 Transcript, September 3, 2019 Interview with Jack Evans, at 180. 
21 Transcript, September 23 , 2019 Interview with Jack Evans, at 184 et seq. 
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Councilmembers' retreat.22 Such a sparse training regime is inadequate to prepare officials to 
navigate rules with "technical" applications that can trigger legal and political investigations in the 
absence of any "substantive violation." Surely, your report should point out the need for more 
training. 

22 Id. 

IV. Specific examples of issues at his law firms and when he set up a consulting firm 
indicate Mr. Evans' desire and intent to comply with ethics rules and avoid conflicts. 

1. Baker Hostetler 

In the 1990' s the Council took up the issue of tort reform. At the time, Mr. Evans worked 
as an attorney at Baker & Hostetler, which represented a trade group of medical 
professionals who took a position on the proposed legislation. Mr. Evans did not 
participate in any consideration of the issue in light of the potential conflict. 

2. Patton Boggs 

When the Council was considering taking action to facilitate the construction of the 
Marriott Hotel and Convention Center in downtown D.C., some in the press began to 
speculate that Patton Boggs was engaged in lobbying on behalf of Marriott. In fact, 
Marriott was not represented by the firm, but out of an abundance of caution about 
something that he saw as a concrete example of what could be an "appearance" issue, Mr. 
Evans removed himself from any consideration of the issue. 

3. Manatt 

The Scottish Rite had retained Manatt to represent it in its efforts to redevelop a tract of 
land adjacent to its temple on 16111 Street, Northwest. Mr. Evans had no personal 
involvement in the Scottish Rite's account at Manatt, and furthermore, as a legislator he 
was opposed to the Scottish Rite's position before the Council. Nonetheless, he took 
himself out of any consideration of the matter because he wished to avoid an apparent 
conflict. 

Additionally, Manatt represented , a D.C. developer who wished to tear down 
and redevelop several area gas stations. As a Councilman, Mr. Evans has long been 
concerned about the shrinking set of options for District drivers to get fuel and repairs. In 
direct opposition to the desires of his employer's client, Mr. Evans kept true to his long
held position on the issue. Any suggestion that he should have recused based on a mistaken 
application of law firm imputation would have the perverse effect of enhancing the client's 
ability to influence Council business, rather than safeguarding against it. 
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In the summer of 2016, Mr. Evans began to seek outside employment beyond his duties as 
a councilman to supplement his income, as the rules provide. He approached his longtime 
friend Ron Paul to inquire about part-time employment with Eagle Bank. Mr. Paul 
suggested to Mr. Evans that he should instead consider launching his own consulting firm 
and engage Mr. Paul as a client to provide strategic business advice, similar to a 
relationship he had with a former Maryland legislator. Mr. Paul also suggested that a 
similar retainer relationship should be discussed with Richie Cohen (Will co) and Anthony 
Lanier (Eastbanc ). Mr. Evans agreed, and as a result of that conversation, he established 
his own consulting firm and discussed retainer relationships with Richie Cohen and 
Anthony Lanier. 

b. Forge, Eastbanc/Squash on Fire, and Forge - Cohen, Lanier, and Lindner 

In 2016, Mr. Evans approached a number of his longtime friends about the possibility of 
establishing a consulting relationship based on Mr. Evans' extensive knowledge of the D.C. 
landscape. Among these potential clients were Ritchie Cohen (Willco ), Anthony Lanier 
(Eastbanc/Squash on Fire), and Rusty Lindner (Forge). 

As Mr. Evans repeatedly explained, he provided strategic business advice to Messrs. 
Cohen, Lanier, and Lindner during the pendency of their various consulting agreements. 
And as Mr. Lindner himself has explained in other inquiries, when the consulting 
agreement began, he sought Mr. Evans' advice on specific business issues, as well as 
introductions with Mr. Evans' local business contacts, above and beyond what had 
previously been the norm within their friendship. The same was true for all of Mr. Evans' 
clients. They each agreed to retain Mr. Evans as a consultant for advice and introductions 
separate and apart from Mr. Evans' position as a Councilman for the District of Columbia. 

Some have complained that Cohen's testimony before the Council should have triggered 
Mr. Evans' recusal from advancing his long-held public position in favor ofredevelopment 
of the New York Avenue corridor. This is a step too far for a number ofreasons. First, it 
does not make sense as a theory of corruption. Taking these bad-faith critiques on their 
face for the sake of argument, assume that Mr. Cohen was trying to improperly influence 
Mr. Evans. The entire concept of a conflict of interest is that people may use their private 
relationships with government officials to create a non-transparent influence over 
government acts. But here, the allegation is not that Mr. Cohen called Mr. Evans on the 
phone and directed him to take a new position for Mr. Cohen's benefit; it's that Mr. Cohen 
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testified publicly before the whole Council and that his testimony happened to track with 
Mr. Evans ' long-held position. 

Secondly, and more importantly, a rule requiring recusal in these circumstances would 
enhance rather than eliminate the ability of private individuals to influence government 
acts . If all one had to do was testify at a public hearing, a person with interests opposed to 
a government official's stated position would not have to pay a bribe, but would merely 
need to engage that official ' s law firm or other business in his or her private capacity on 
some other issue, then testify about that position. The official would be forced to recuse 
and abandon that position. Under that rule, the undue influence would come cheap. 

With respect to NSE's consulting for Anthony Lanier' s companies, Mr. Evans told you 
that at no point then or now did he have any reason to believe that Eastbanc had any 
business before the Council or with the District of Columbia government. Much of your 
questioning focused on evolving provisions across iterations of NSE's consulting 
agreements. As Mr. Evans explained, these provisions were cribbed from other contracts, 
and evolved just like any other aspect of a new business.23 

Regardless of the inclusion or not of specific conflict of interest language in early versions 
ofNSE' s consulting agreement, Mr. Evans never lost sight of his ethical obligations under 
the Council's Code. While there has never been any serious suggestion of misconduct 
arising out of these consulting relationships, some of your questioning focused on the fact 
that Mr. Evans supported a bill that included a technical correction to legislation from.five 
years earlier that appropriated funds to maintain the historic fire station below Mr. Lanier's 
squash facility.24 As Mr. Evans explained, the vote in question occurred very shortly after 
Mr. Lanier became an NSE client, had very likely been scheduled days or weeks before 
Mr. Lanier became an NSE client. Moreover, the vote in 2016 merely addressed a technical 
error that had been written into legislation passed several years before NSE even existed, 
and that bill reflected Mr. Evans' long-held development-focused policies. The vote in 
2016 did not impact the substance of the earlier bill, and correcting a technical error so that 
prior legislation operates as intended is routine, not scandalous. 

Finally, you asked a single question about whether Mr. Evans' severance pay from Manatt 
was in any way contingent on the success of a piece of "Empowerment Zone" legislation 
before the Council. As Mr. Evans explained, it was not. 25 Furthermore, the Empowerment 

23 See, e.g. , Transcript, September 23, 2019 Interview with Jack Evans, at 65 ("I just want to stress there was no 
conscious effort to do anything here as far as these. It evolved to a better one and why it ' s not in that one, I just 
can ' t even tell you. I'm surprised as you are to look at it and it's not there, as I was last week.") 
24 Transcript, September 23, 2019 Interview with Jack Evans, at 72-79. 
25 Transcript, September 16 Interview with Jack Evans, at 194-196 
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Zone legislation was never actually funded, which further shows that there was no 
connection between that legislation and Mr. Evans' pay. 

c. Digi Media- Don McCord 

Mr. Evans started to engage Don McCord-the President ofDigi Media- as a client. Even 
though Mr. Evans was trying to build a consulting firm to replace the income he relied on 
to continue to support his three children and other needs, he reconsidered the arrangement 
before it was fully consummated, returned the retainer payments and did not take on that 
client because of the controversy surrounding Digi Media's business activities erecting 
multi-media billboards in downtown D.C. This was done by Mr. Evans before there was 
any attention to him, any question asked, any controversy, or any investigation. It is strong 
evidence of his intent to avoid conflicts. 

Similarly, in 2016, Don McCord offered Councilman Evans stock in Digi. While 
Councilman Evans believed in Digi Media's business, found the opportunity to own stock 
appealing, and determined that to purchase the stock would be fully lawful, he ultimately 
concluded that it was the type of transaction that was, as he called it, something "he knew 
when he saw it" and turned the offer down. Again, he did this before anyone knew the 
offer existed, before there were any questions or any investigations. 

d. Steven Fisher 

Mr. Evans' relationship with Steve Fisher was short-lived. Fisher was not a resident of the 
D.C. area, and Mr. Evans never ascertained the nature of Mr. Fisher's business interests in 
the District beyond some real estate holdings that largely lie in Maryland. They met one 
time on the recommendation of Mr. Cohen. Mr. Fisher retained Mr. Evans and the two 
hoped to build a professional relationship, but after a year with little activity, Mr. Fisher 
terminated the consulting engagement. That's it. In our meetings, you asked several 
questions about the language of Mr. Evans' agreement with Mr. Fisher, which had been 
cribbed from an early draft and inadvertently excluded the conflict-of-interest provisions 
that made their way into later versions. But there was no suggestion then or now, nor could 
there be, that Mr. Fisher ever called on Mr. Evans for anything untoward. At most, Fisher 
is relevant as an example of a less-than-productive consultancy that ended 
unceremoniously after a year. Mr. Fisher had no business or interests in the D.C. 
government different from the thousands of other businesses that operate here, and Mr. 
Evans took no actions for him or depending in any way on his relationship. 
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V. The retainer agreements Mr. Evans had were in keeping with D.C. practice and 
actually help avoid conflicts. 

Mr. Evans created retainer ("on call") relationships with all of his consulting clients. By 
definition, this arrangement does not envision that there will be time sheets or constant activity. 
In fact, it is often the case that long periods can occur when there is no activity but the right to call 
upon the consultant when needed. Especially in D.C., this is a common arrangement. Mr. Evans 
explained that his model, among a few, were the client relationships he saw when he was at Patton 
Boggs, probably one of the foremost firms with these types of contracts. in particular, 
who Mr. Evans mentioned, was well known for having dozens and dozens of such arrangements 
with clients where large sums would be paid for what might be a phone call over a long period of 
time. 

A number your questions asked what Mr. Evans did for each of his consulting clients and 
when. As he explained, there was a wide difference in activity between when he was called on in 
his agreement with someone like Rusty Lindner who he knew very well for a long period of time 
and lived in D.C. and saw frequently to someone like Steven Fisher in California who wanted his 
eyes and ears in D.C. and did not need him much. Whatever the differences and level of activity, 
there was nothing at all wrong with these agreements. It might be that those close to Mr. Evans 
wanted to help him and valued his occasional input as such that they were willing to have $25,000 
or $50,000 yearly retainers. This violates no rules and in fact helps prevent conflicts. In Mr. 
Evans' agreements, his payments were not depending on an outcome or performance or success. 
He did not have to achieve a particular result which might raise more questions concerning how 
his work interacted with official duties. He just needed to be available and provide advice when 
called upon. If you determine to criticize or find fault with this type of arrangement, you will be 
singling Mr. Evans out among what has to be hundreds of others who operate in this manner. 
Again, your report should address the issue of outside employment and not a retroactive "how 
could it have been done better" approach. 

* * * * 

The bottom line is that Jack Evans did not engage in any activities that compromised his 
impartiality as a member of the D.C. City Council, and a fair-minded observer with a view of all 
the facts would not conclude otherwise. As we have discussed, through nearly three decades on 
the Council, Mr. Evans of course encountered opportunities where he could have compromised 
positions he had taken for decades or cater to a friend or client differently than he did for thousands 
of others who called for help to his D.C. office. He did not do that. The ethics rules allow members 
to pursue outside employment. Mr. Evans specifically addressed the potential for conflicts of 
interest and established responsible guidelines with each of his outside clients. In the very few 
instances where Mr. Evans recognized the risk of a conflict after taking on a particular client or 
matter, he did not take part or did not take on a client before any of his actions could create such a 
conflict in fact. And while reasonable people can disagree about the meaning, scope, or clarity of 
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the Council's disclosure rules, Mr. Evans disclosed his relationship with NSE Consulting exactly 
as any other lawyers or consultants would disclose their employer. 

As you wrap your investigation, we hope you will pause and consider what is at stake. Mr. 
Evans has been a hard-working and dedicated public servant in D.C, for three decades. His 
constituents have approved of his service and returned him to his seat time and time again. He 
now faces an onslaught of critics on the Council and outside with their own political and other 
motives. No matter what you write, your conclusions and public statements will have implications 
beyond the four corners of your mandate as outside counsel; they will very likely determine Mr. 
Evans' future career, both his ability to serve out his term and someone who still needs to make a 
living. We urge you to take this into account as you conclude and present your work, and to focus 
your framing of these issues accordingly. 

Please do not hesitate to contact us with any questions or concerns you have about this 
matter. 

 Sincerely, 

Counsel for Jack Evans 
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In part-time legislature, regular overlap between day jobs and ed policy
By JESSICA BAKEMAN | 10/12/2015 06:26 AM EDT

 

TALLAHASSEE — An education stakeholder group that lobbies the Legislature recently released

“proposed language” for a bill that would temporarily stop the state from evaluating schools based on
their students’ test scores.

The C.E.O. of the association plans to introduce the bill. He can do that, because he’s also a state senator.

Sen. Bill Montford, a Tallahassee Democrat who is

among the most outspoken in the Legislature on

education issues, leads the Florida Association of

District School Superintendents, an organization

that seeks to influence lawmakers, the governor
and the state Department of Education on behalf

of its 67 members. Montford’s employees at the

association sometimes testify in front of

committees on which he sits.

While Montford’s example is one in which a

lawmaker’s day job is particularly close to his work in the Legislature, it’s not an anomaly. Lawmakers,

advocacy groups and ethics experts chalk it up to Florida’s “citizens’ Legislature,” where members serve

part time while holding outside employment.

“Is it a conflict? Yes. Should we be surprised? No,” said Peter Butzin, chair of Common Cause Florida, a

government transparency advocacy group. “This happens all the time. We have a working Legislature.”

Montford argued there was no conflict of interest in his introducing legislation that was effectively crafted

by an organization from which he receives a paycheck.

Share on Facebook Share on Twitter
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“I guess everybody up here has some occupation,” Montford said. “If you’re a dentist and you have an

interest in the medical issues, that’s not a conflict. I’m an educator, and I introduce education bills. … We

shouldn’t prohibit legislators who have an interest or a vocation in an area from introducing legislation.”

Montford, a former elected Leon County superintendent, isn’t an educator anymore. His chief income is

from the stakeholder group, about $189,000 in 2014. According to his most recent financial disclosure

forms, Montford’s annual income also includes about $107,000 from the Florida Retirement System and
about $36,000 from the Senate, as well as Social Security and rental income from a house he owns.

Despite leading an organization that lobbies, he said, “I’m not a lobbyist.

“I understand your question, and it’s a legitimate question,” Montford continued. “But you have to look

deeper. … There are many other legislators that have other interests as well.”

And he’s right. In fact, there are other current and former educators in the Legislature.

Sen. John Legg, a Republican from Lutz who chairs the chamber’s pre-kindergarten through 12th grade

education committee, co-founded Dayspring Academy, a Pasco County charter school, and collected a

salary of about $57,000 from the school last year, in addition to his Senate salary of about $27,000.

Sen. Anitere Flores recently left her position as the first president of Doral College, an unaccredited

private college run by the state’s largest charter-school operator, Academica; the Miami Republican

collected $150,000 for that position in 2014, as well as her $29,000 Senate salary.

Rep. Manny Diaz, Jr., a Hialeah Republican who chairs the House’s education subcommittee on choice

and innovation, is Doral College’s C.E.O., where he makes $105,000, as well as his $27,000 legislative
salary.

Sen. Dwight Bullard, a Miami Democrat, is a public high school social studies teacher; he earns $43,000

from Miami-Dade County Public Schools and $30,000 from the Senate.

The Florida Commission on Ethics, a constitutional independent agency, has contended in its opinions on
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potential conflicts that lawmakers’ outside jobs typically don’t interfere with their legislative work.

“The commission has recognized that it’s a part time Legislature,” said executive director Virlindia Doss.

“Virtually everybody in there has to have a job to support their families. We’ve had a number of opinions

over the years where legislators have written in with various proposed courses of conduct, and the

commission has, in almost all the cases, said that conduct was not a violation.”

Under Florida’s ethics laws, there are two different kinds of conflicts: voting conflicts and “prohibited”

conflicts, said Mark Herron, a Tallahassee attorney who specializes in legislative ethics, among other

areas. Voting conflicts occur when a lawmaker votes on a bill that would cause the lawmaker to gain or

lose a financial benefit. “Prohibited” conflicts occur, for example, when lawmakers have certain

contractual relationships, like employment, with entities that do business with the Legislature.

Herron said Montford’s not guilty of either conflict in this case.

“It’s not like it’s going to put money in his pocket when they change these standards” for issuing school

grades, Herron said. “There are certain limitations on what he can or can not do, but introducing

legislation that would benefit school districts isn’t one of them.”

Other lawmakers and stakeholder groups tend to agree.

Andy Ford, outgoing president of the Florida Education Association, a statewide union, said as long as

lawmakers’ day jobs are public, it’s not a problem for them to introduce legislation that’s related to their

outside work. (It’s worth noting that the union supports Montford’s push to suspend school grades as well

as teacher evaluations.)

“I don’t think it’s any different than people who work in the insurance industry serving on the insurance

committee or lawyers serving on the justice committee,” Ford said. “We have that throughout the

Legislature. I think that’s one of the drawbacks to the part-time Legislature. But everybody knows who

[Montford] works for — it’s all public. So I don’t see any conflict there — no more than with other

legislators.”

Diaz, a former Miami-Dade public school teacher and principal whose current job at Doral College has

drawn scrutiny because he has introduced legislation on charter schools, said being represented by

lawmakers who are experts in areas other than government is good for Floridians.

“It boils down to: if you have an area of expertise, it’s very hard for a person to not be involved in that

area,” Diaz said. “I think it benefits the people of our state.”
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Rep. Erik Fresen, a Miami Republican who chairs the House’s education appropriations subcommittee

and has also been criticized for his links to Academica — his brother-in-law is the C.E.O. — argued there’s

unequal scrutiny on lawmakers whose expertise is in the education space. The motivations of public

school teachers and administrators aren’t questioned, while those with connections to charter schools are

often suspected of shady dealings, he said.

“If you’re going to make that assumption in one scenario, you cannot suspend that logic for another,” he

said.

But, he argued, it’s logical for lawmakers to make policy in subject areas where they have expertise.

“Why would I chair an insurance committee when I know nothing about that product?” he said.
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Investigation found many examples of legislators supporting bills that benefited their employers,
their companies or even their own wallets.

State Del. Dan Morhaim talks to reporters on March 3, 2017, after the Maryland House of Delegates voted unanimously to reprimand him
for using his position to advocate for changes to medical marijuana regulations that could have led to gains for a company he worked for.
Brian Witte/AP
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Related Articles

This story was co-published with The Associated Press.

Dec. 14, 2017: This story has been corrected.

A recent change in Iowa’s tax code spared Mark Chelgren’s machine shop, welding company
and wheelchair-parts plant from paying sales tax when buying certain supplies such as saws and
cutting fluid.

The change passed by the state Legislature last year
wasn’t just good for Chelgren’s businesses. It was
brought about in part by Chelgren himself. The Iowa
state senator championed the tax break for
manufacturing purchases as part of his work at the
Statehouse in Des Moines.

Chelgren isn’t the only state lawmaker doing his outside
interests a favor. A North Dakota legislator was
instrumental in approving millions of dollars for colleges
that also are customers of his insurance business. A
Nevada senator cast multiple votes that benefited
clients of the lobbying firm where he works. Two Hawaii lawmakers involved with the
condominium industry sponsored and voted for legislation smoothing the legal speed bumps their

companies navigate. And the list goes on.

State lawmakers around the country have introduced and supported policies that directly and
indirectly help their own businesses, their employers and sometimes their personal finances,

according to an analysis of disclosure forms and legislative votes by the Center for Public
Integrity and The Associated Press.

Liz Essley Whyte
Reporter

Ryan J. Foley
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The news organizations found numerous examples in which lawmakers’ votes had the effect of
promoting their private interests. Even then, the votes did not necessarily represent a conflict of

interest as defined by the state. That’s because legislatures set their own rules for when
lawmakers should recuse themselves. In some states, lawmakers are required to vote despite
any ethical dilemmas.

Many lawmakers defend even the votes that benefit their businesses or industries, saying they
bring important expertise to the debate.

Chelgren said the Iowa tax changes were good policy and that his background running a
manufacturing business was a valuable perspective in the Statehouse.

“We have way too many people who have been in government their whole lives and don’t know
how to make sure that a payroll is met,” the Republican said. He said the tax change had only a
negligible effect on his business, saving it a few hundred dollars a year.

Iowa Senate rules say lawmakers should consider stepping aside when they have conflicts if
their participation would erode public confidence in the Legislature. That’s a step one local official
said Chelgren should have taken, especially since the tax change costs the state tens of millions
a year in revenue.

“We have to keep the public’s trust,” said Jerry Parker, the Democratic chairman of the Wapello
County Board of Supervisors in Chelgren’s district. “If they see us benefiting financially from
votes that we make, the perception is bad for all elected officials.”
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CITIZEN LEGISLATURES
There’s no shortage of support for the “citizen legislature” concept that operates in most
statehouses — that lawmakers should not be professional politicians, but instead ordinary
citizens with day jobs. The idea is that those lawmakers can better relate to the concerns of their
constituents and bring real-world experience to making policy.

Forty states have governing bodies that the National Conference of State Legislatures considers
less than full-time. Those lawmakers convene for only part of the year and rely on other work to
make a living.

To assess lawmakers’ outside employment, the Center for Public Integrity analyzed disclosure
reports from 6,933 lawmakers holding office in 2015 from the 47 states that required them. Most
legislators reported outside work except in California and New York, where the office is
considered full-time and pays relatively high salaries — $104,118 and $79,500 per year,
respectively.

The Center found that at least 76 percent of state lawmakers nationwide reported outside income
or employment. Many of those sources are directly affected by the actions of the legislatures. By
comparison, members of Congress have faced sharp restrictions on moonlighting since 1978.
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The financial information lawmakers disclose about outside work varies widely from state to
state. In Illinois, the disclosure forms are derisively labeled “none sheets” for the answer that
invariably follows most questions about economic interests and potential conflicts. Idaho,
Michigan and Vermont do not require lawmakers to disclose their financial interests. Vermont

passed a law this year to do so starting in 2018.

Ethics rules often allow members to participate in debates and even vote when they have a
potential conflict. Recusal is frequently up to the lawmaker.

Pennsylvania lawmakers who believe they may have a conflict of interest are required to ask
their chamber’s presiding officer whether they should vote. In 30 instances in the Senate over a
recent three-year period, every inquiry received the green light. One senator was approved to
vote for his own mother’s nomination to a public board.

Two states, Utah and Oregon, require lawmakers to vote even if they have a conflict. California
lawmakers can vote on legislation even after declaring a conflict of interest if they believe their
votes are “fair and objective.” Many legislators say frequent abstentions would keep their
chambers from working properly.

“We all bring to the table what we know, what our jobs are,” said Nevada Sen. Tick Segerblom, a
Democrat. “When you have a citizen legislature, there’s nobody you can find, just pull someone
off a street, who at the end of the day wouldn’t have some type of conflict.”

MUDDIED MOTIVATIONS
Another Nevada lawmaker, Republican Sen. Ben Kieckhefer, voted at least six times this year to
advance measures benefiting clients of the law firm where he works as director of client relations.
In one case, he voted for a bill in committee that would have sped up a sales tax break for
medical equipment, a measure backed by a client of his firm. At a hearing, he even asked

“When you have a citizen legislature, there’s nobody you can find,
just pull someone off a street, who at the end of the day wouldn’t
have some type of conflict.”
SEN. TICK SEGERBLOM, NEVADA LAWMAKER
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Related Articles

questions of the lobbyist, a partner at his firm, with no mention of their association. The bill did
not pass the full Legislature.

And last year, while his firm, McDonald Carano, was lobbying on behalf of the Oakland Raiders,
Kieckhefer voted to approve $750 million in taxes to help build a stadium that would serve as the
team’s new home in Las Vegas.

Kieckhefer, a former Associated Press reporter, said a
firewall divides his firm’s lobbying from its legal work,
the division where he works. He defended Nevada’s
citizen legislature, which meets every other year and
pays lawmakers $288.29 for every day of the session.

“I’m not reliant on support from lobbyists or special
interests to keep the job I have to support my family,”
he said.

Nevada law says that if legislators feel they have
conflicts of interest, they must disclose them before
voting. But for the Raiders stadium decision, Kieckhefer
had no need to speak up: The Senate, in a rare move,
waived the normal conflict-of-interest provisions for the
vote, a priority for Republican Gov. Brian Sandoval and
wealthy casino magnate and political donor Sheldon
Adelson, who later pulled out of financing part of the
deal. The bill passed.

Ethics rules are some of many government policies that state legislatures get to write for
themselves. Many, for instance, exempt their members from open records and meetings laws
that apply to other agencies.

Some states are working to strengthen measures that would prevent conflicts of interest. Ballot

initiatives for 2018 are underway in Alaska and South Dakota.

Maryland passed ethics reforms this year after the House of Delegates unanimously reprimanded
Democratic Del. Dan Morhaim for acting “contrary to the principles” of Maryland’s ethical
standards by not disclosing his work as a paid consultant for a marijuana company while he was

MONEY AND DEMOCRACY

Commerce Secretary Wilbur
Ross sells shipping investment

READ

CONFLICTED INTERESTS

Meet 10 more lawmakers with
entangled interests
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working on marijuana policy.

“I have been clear from the beginning of this episode that I have done nothing wrong,” Morhaim
said in an email. “The reprimand issued was for not following the ‘intent’ of the rules, a wholly
new and undefined standard.”

DOUBLE DUTY
In Hawaii, where condo owners say they feel outgunned at the Statehouse, Rep. Linda Ichiyama
and Sen. Michelle Kidani, both Democrats, sponsored and voted for bills this year that their
employers in condominium management had championed. Ichiyama is an attorney for a law firm
that represents condo associations while Kidani works for a company that manages
condominiums. The bills included a provision that critics say makes it easier for condo board
members to re-elect themselves.

Then-House Speaker Joe Souki ruled Ichiyama had no conflicts and could vote, and Senate
President Ron Kouchi said he did not remember ruling on any conflicts related to Kidani this
session. Ichiyama did not return repeated phone calls or emails seeking comment.

“I follow the rules of the Senate, including voting on bills that may relate to my non-legislative
employment,” Kidani said in an email. “Proposed bills are carefully read in order to determine
whether there may be any conflict of interests raised.”

Other lawmakers have used public office to polish their day-job credentials. Rhode Island Sen.
Stephen Archambault, a Democrat, has advertised his legislative work as a reason to hire him as
a defense attorney in drunken driving cases: “Archambault literally wrote this law, and knows
exactly what to do to succeed for you,” his law office website read until contacted by a reporter
this fall. He did not return requests for comment.

In North Dakota, state Rep. Jim Kasper sponsored bills over the past decade that have provided
millions in extra funding to the state’s five tribal colleges, whose operations are usually funded by
the federal government.

Kasper, a Republican who owns a company that coordinates insurance benefits, has counted
two of the colleges among the hundreds of clients he has had over the years. One has been his
customer for nearly three decades.
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He said he sponsored the bills because he cares about addressing unemployment near Native
American reservations.

“Nothing was hidden,” he said. “I wouldn’t have done it if I didn’t feel it was the right thing to do.”

Lawmakers don’t always choose to cast votes that benefit their private interests. West Virginia
Senate President Mitch Carmichael, a Republican, voted for a bill this year to expand broadband
internet competition that his company, Frontier Communications, lobbied against.

Within days, Frontier fired him, though it denies it was because of his vote. Spokesman Andy
Malinoski said in an email that “market and economic conditions” led the company to eliminate
several positions, including Carmichael’s.

Carmichael said citizen legislators frequently feel pressure from outside income sources but

Republican Sen. Ben Kieckhefer of Nevada was one of several lawmakers who voted for measures benefiting his business
or employer. 
 (Cathleen Allison/AP)
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usually do the right thing.

“We often feel the influences of employment,” he said. “In my case, the net result is that I lost my
job.”

Contributors include David Jordan and Joe Yerardi of the Center for Public Integrity; and

Associated Press reporters James MacPherson in Bismarck, North Dakota, Audrey McAvoy in

Honolulu, John O’Connor in Springfield, Illinois, Mark Scolforo in Harrisburg, Pennsylvania, Scott

Sonner in Reno, Nevada, and Brian Witte in Annapolis, Maryland.

READ MORE
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Michigan lawmakers voted on bills even after admitting conflicts of interest
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Correction, Dec. 14, 2017, 4:58 p.m.: In an earlier version of this story about potential conflicts of

interest among state legislators, The Associated Press and Center for Public Integrity reported

erroneously that Nevada lawmakers in a special session last year took a historically

unprecedented step in waiving requirements that legislators disclose potential conflicts of interest

when they approved money for an NFL stadium. Lawmakers took a similar step with budget-

related matters during a special session in 2009, according to legislative documents.
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ABSTRACT
Systemic (but lawful) political corruption reduces well-being and equity in 
America. The original form of Madisonian democracy is no longer capable 
of containing such corruption. Proposals currently on the table to stem cor-
ruption are unlikely to be effective and tend to undermine basic rights. This 
Essay describes a new, but still Madisonian, approach—regulating the output 
of corrupted legislative and administrative processes, rather than the inputs. 
Providing for substantive ex post review of direct and delegated legislation 
would be far more protective of the “general welfare” of the People than 
other reforms, while no more or less difficult to implement. Supporting an 
“umpire” branch may be a dominant strategy for elites themselves.

1 I am grateful to numerous colleagues, students and friends for important insights and encour-
agement, over an extended period. I am indebted to Jason Bade, Jonathan Bender, Bruce Cain, 
Seth Cooper, Francis Fukuyama, Josh Freedman, Harold Furchtgott-Roth, Robert Gibbons, 
Larry Goulder, Justin Hefter, Larry Kramer, Brian Lamb, Sam Larson, Lawrence Lessig, 
Randolph May, Madeleine McKenna, John P. McCormick, Roger Noll, Teryn Norris, Josetta 
Owen, Peter Owen, Jack Rakove, Sam Rebo, Otis Reid, Greg Rosston, Sara Rowe, Richard 
Saller, and Barry Weingast. I apologize to those whom I may have overlooked.

2  Bruce M. Owen is the Morris M. Doyle Centennial Professor in Public Policy, Emeri-
tus, Stanford University, and Senior Fellow, Emeritus, Stanford Institute for Economic 
Policy Research. Email: bruceowen@stanford.edu.
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“To PromoTe The General Welfare”

The inference to which we are brought is, that the CAUSES of faction can-
not be removed, and that relief is only to be sought in the means of control-
ling its EFFECTS.

THe FeDeRALIST nO. 10 (James Madison)

I. Introduction

Systemic, institutional, or “type 2” lawful political corruption is a serious 
problem. It misallocates resources, undermines trust in government, and 
contributes to the growing gap between the rich and the poor. Systemic 
corruption occurs when political representatives routinely face options that 
advance their own interests at the expense of the public, and for which 
there is little or no personal or political risk. Many Americans are con-
temptuous of politicians because they appear to be for sale. People distrust 
Congress in particular. Why is this and what can we do about it?

It is difficult to avoid the suspicion that there is something wrong with 
the structure of government. After all, the constitutional design ratified in 
1788 is largely unchanged. The natural inclination of elected officials to 
serve their own interests at the expense of the public interest probably has 
changed little over the years. Politicians have always been seen as rascals. 
The Madisonian system was once widely admired but now seems to be fail-
ing us. If corruption is a more serious problem today than in the past, per-
haps it is because Madisonian democracy is less effective at containing it.

James Madison and his colleagues were well aware of the problem 
of corruption. They understood that elected officials face an unavoidable 
conflict of interest between the public welfare and their own careers. The 
Framers also had a realistic view of how interest groups affect government 
policy. It was, and remains, perfectly obvious that if there is an organization 
that has the power to grant benefits to one group of citizens at the expense 
of others, members of each group will want to influence that organization’s 
policies. It is not shocking that interest groups matter in policy making. Any 
form of government, when compared with the alternative of Hobbesian 
dystopia, requires the support of elite interests to which the Hobbesian al-
ternative appears only somewhat less attractive. Such elites require ongoing 
favorable treatment by the government. 

Madison addressed the problem of “faction” (interest groups) in The 
Federalist no. 10. He recognized that powerful factions could influence 
political outcomes in unhealthy ways, including repression of the interests 
of less powerful or less well organized, but possibly more numerous, citi-
zens. He argued that a strong central government would be better able to 
control such factions (as compared to individual states) because the num-
ber of competing interests would be greater at the national level. Madison 
also held that the separation of powers, the ability of citizens to discipline 
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political misbehavior through frequent elections, and the limited scope of 
government itself would help to suppress corruption. 

Successful candidates for congressional seats have some combination 
of the following characteristics: expertise in campaign strategy and opera-
tions, high levels of name recognition, sufficient funding to purchase adver-
tising and other campaign resources, local support groups (e.g., parties or 
interests) willing to help with canvassing, and positions on high-salience 
issues that are consistent with those of a majority of voters in the primary 
and general elections. equally important, of course, is the failure of rival 
candidate(s) to have these same characteristics in greater measure. Discus-
sions of the importance of money in politics often seem to assume that 
money is the only thing that matters. not true. However, it is useful to 
assume, for the sake of discussion, that all the candidates do the best they 
can to run an effective campaign, given the money and related support that 
they command. In that context, money and the resources it can buy makes 
all the difference between winning and losing.

Campaign donors (or “independent” supporters) can help a candidate by 
giving or spending money for the candidate, or by not giving or spending mon-
ey in support of rival candidates. An interest group can influence a candidate or 
an incumbent seeking reelection without spending a penny in support of that 
candidate simply by supporting or threatening to support the rival candidate. 

Unfortunately, in practice, elections do not effectively discipline sys-
temic corruption. Candidates require several attributes to succeed, but one 
is indispensable: money. Voters are not inclined to try to assess candidates’ 
contributions to public well-being. The task is beyond the capability of any 
voter, however well-informed or diligent. Moreover, elections are biased in 
favor of the same powerful interests that corrupt legislation because these 
interests also finance campaign advertising.

It is good that elected officials are responsive to interest groups. That 
is why the First Amendment has its Petition Clause. However, both legisla-
tion and the administration of interventions are vulnerable to corruption 
because important interests are unable to participate in the process; those 
interests are diffused, difficult to organize, or lack the resources to invest 
in political action. Further, neither the judiciary nor the President is in the 
business of blocking corrupted, welfare-reducing legislation. Finally, most 
corrupted legislation is obscure, hidden in important unrelated bills, and 
devoid of interest to the media and media audiences. The canonical checks 
and balances simply do not work in stemming non-salient, welfare-reduc-
ing, and redistributive legislation and regulation. 

A major purpose of any democratic government is to provide an arena 
in which interest groups can reach peaceful solutions to conflicts. The con-
stitutional regulation of this struggle in a Madisonian democracy consists in 
defining and protecting certain minority rights that the government may not 
sacrifice to majority demands. Madisonian minority protections are general 
purpose: they protect not only disadvantaged or unpopular interests but also 
very powerful minorities with ample resources to influence government poli-
cy. Because of these protections, we cannot regulate interest groups and their 
influence on legislation except through elections or pushback from the other 
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two branches. Regulation that is more direct tends to invade foundational 
rights that serve important general constitutional purposes. 

Systemic political corruption is costlier today than in 1788 because 
the substantive jurisdiction of the federal government is no longer limited. 
Washington now regulates nearly every form of human interaction, eco-
nomic and social. This provides a virtually unlimited menu of opportunities 
for elite interests and political representatives to design mutually beneficial 
interventions, the cost of which is borne mostly by the non-elite. Conse-
quently, government often sacrifices the welfare of the poor, the middle 
class, and perhaps even the elite as a class, to individual elite interests. not 
only is the elite share of the pie increased, but also the process shrinks the 
size of the pie. In the end, everyone may be worse off. 

The usual suggestions for reform of the system include tinkering with 
election or lobbying practices. These are not likely to be successful because 
they do little to redress the imbalance of interests that contributes to cor-
ruption. As the epigraphic quotation from Madison’s The Federalist No. 
10 suggests, when reform of the process is not feasible, we must turn our 
attention to policing the effects. 

When the frequent effect of legislation or regulation is to make the 
people as a whole worse off, or to make each faction of the elite better off 
at the expense of everyone else, the democratic process has either erred or 
failed.3 There is good reason to veto such law and regulation because better 
alternatives (among them the status quo) always exist. The reality is that the 
rival branches are unmoved by welfare-reducing legislation or regulation, 
and elections are ineffective in penalizing lawful corruption. A different in-
stitution or branch therefore must provide a remedy in the form of effective 
checks and balances to protect the general welfare. This essay proposes a 
general solution and, for clarity, a concrete illustration of how to do that.

II. Background 

Many political philosophers (with such notable exceptions as Plato) have 
endorsed democracy as a superior method of governance. Winston Church-
ill rather glibly characterized democracy as a terrible system but better than 

3 See Richard B. Stewart, Madison’s Nightmare, 5 U. Chi. L. Rev. 335, 340 (1990) (“It 
is now widely understood that the processes through which national measures are 
adopted and enforced do not always ensure that assertions of national power serve the 
general interest. Instead, they can invite the very domination by faction that Madison 
so desired to prevent.”)
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the alternatives.4 A democracy is a society governed by the will of its people. 
A people’s will is slippery, vague, fickle and ephemeral. It may be more real-
istic to say that democracy is a society governed by whatever voters will put 
up with. What matters to people, of course, is what has always mattered: 
well-being and justice, or as the Framers put it, life, liberty, and the capacity 
to pursue happiness. A democracy can claim to be “best” only to the extent 
that it delivers on these objectives.

“All political systems are prone to decay over time.”5 Constitutions can 
be social contracts or peace treaties among contending interests. neverthe-
less, if the legitimacy of a constitution rests on the will of the People, and 
if the People’s will is inconstant, it follows that the constitution (or at least 
its interpretation) must also change. America’s Madisonian democracy is no 
exception. Shortly after the 1787 publication of the proposed new Constitu-
tion, Thomas Jefferson expressed the view that the preservation of liberty 
might require a bloody revolution in each generation and thus a new Consti-
tution.6 However, violent change has obvious costs and offers no assurance 
that the well-being of the People will improve. Plenty of revolutions have 
produced bad outcomes for the people: Russia in 1917 is a good example.

One reason to modify a democratic constitution is to reduce the costs of 
political corruption. Corrupt law, including administrative rules and proce-
dures, reduces aggregate well-being, or produces regressive redistribution, or 
both. Political corruption encompasses far more than criminal acts of bribery 
or extortion.7 It includes other, lawful, behavior that undermines public trust 

4 “Many forms of Government have been tried, and will be tried in this world of sin and 
woe. No one pretends that democracy is perfect or all-wise. Indeed, it has been said that 
democracy is the worst form of government except all those other forms that have been 
tried from time to time …” 444 Parl Deb HC (5th ser.) (1947) col. 206-07.

5 FRanCis Fukuyama, PoLitiCaL oRdeR and PoLitiCaL deCay 35 (2014). 
6 Jefferson at one point apparently favored a revolution and a consequent new constitu-

tion for each generation: “The tree of liberty must be refreshed from time to time with 
the blood of patriots and tyrants. It is its natural manure.” Letter from Thomas Jeffer-
son to William Smith (Nov. 13, 1787), available at http://www.loc.gov/exhibits/jeffer-
son/105.html. Madison was skeptical of this and other Jeffersonian proposals to rely on 
“We the People” as a basis for constitutional revisions beyond those governed by Ar-
ticle V. See The Federalist Nos. 47-51 (James Madison) (stating in The Federalist No. 
49 that “a constitutional road to the people ought to be marked out and kept open, for 
certain great and extraordinary occasions,” but that there were “insuperable objections 
against the proposed recurrence to the people”); Jack N. Rakove, The Super-Legality of 
the Constitution, or, a Federalist Critique of Bruce Ackerman’s Neo-Federalism, 108 
yaLe L.J. 1931, 1954-58 (1999). 

7 See, e.g., Lawrence Lessig, Out-Posting Post, in RobeRt C. Post, Citizens divided: 
CamPaign FinanCe ReFoRm and the Constitution 97, 99-102, 230 n.19 (2014) (describ-
ing subtler forms of political corruption beyond quid pro quo bribery or extortion). 
There is no single generally accepted definition of, or term for, systemic political cor-
ruption. Wallis uses the term “systematic corruption.” John Joseph Wallis, The Concept 
of Systematic Corruption in American History, in CoRRuPtion and ReFoRm: Lessons 
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in government. Peter H. Schuck performed a massive review of the literature 
reporting cost-benefit analyses of major government programs. He found 
that most programs fail to achieve their supporters’ announced objectives. 
One possible explanation is that government usually is incompetent. Another 
is that supporters actually sought altogether different objectives than those 
announced.8 In the presence of systemic political corruption, one would ex-

FRom ameRiCa’s eConomiC histoRy 23, 25 (Edward L. Glaeser & Claudia Goldin eds., 
2006) (“In polities plagued with systematic corruption, a group of politicians deliber-
ately create rents by limiting entry into valuable economic activities … [T]hese rents 
bind the interests of the recipients to the politicians who create them. The purpose 
is to build a coalition that can dominate government. Manipulating the economy for 
political ends is systematic corruption.”). Lessig characterizes lawful corruption (with 
adverse welfare consequences) as “type 2” corruption. LawRenCe Lessig, RePubLiC, 
Lost: how money CoRRuPts CongRess—and a PLan to stoP it 228-33 (2011) [here-
inafter Lessig, Republic] (characterizing “type 2” corruption as “dependency corrup-
tion,” meaning that the “independence [of Congress] gets corrupted when a conflicting 
dependency develops,” such that “the pattern of influence operating upon individuals 
within [Congress] draws them away from the influence intended.”). (Type 1 corruption 
is, by Lessig’s definition, unlawful.) Id. at 228 (“As I’ve described, the law regulat-
ing type 1 corruption permits Congress to block it (through bribery and illegal influ-
ence statutes), and to block contributions that raise a reasonable suspicion of it.”). The 
term “institutional corruption” is common in the field of political philosophy and sci-
ence. Seumas Miller, Corruption, Stan. Encyclopedia Phil., http://plato.stanford.edu/
archives/fall2005/entries/corruption (last visited Oct. 19, 2015). The Supreme Court 
has relied on a narrow definition —quid pro quo bribery—holding that corporate cam-
paign expenditures on behalf of candidates is “not corruption or the appearance of 
corruption.” Citizens United v. FEC, 558 U.S. 310, 357 (2010) (“‘The absence of prear-
rangement and coordination of an expenditure with the candidate or his agent not only 
undermines the value of the expenditure to the candidate, but also alleviates the danger 
that expenditures will be given as a quid pro quo for improper commitments from the 
candidate.’” (quoting Buckley v. Valeo, 424 U.S. 1, 47 (1976))). Wallis notes that po-
litical thinkers in the eighteenth century, including the Framers, used the same word, 
corruption, both for bribery and for systemic or institutional corruption. Wallis, supra, 
at 32-35, 38-43. The Framers may have emulated self-sacrificing patrician statesmen 
of the Roman Republic. See Gordon S. Wood, The Real Treason of Aaron Burr, 143 
Proc. Amer. Phil. Soc. 280-295 (1999). Fukuyama provides a list of basic works on 
(mostly type 1) corruption. Fukuyama, supra note 5, at 82-83, 555 n.3. Kaiser and 
Teachout offer other recent perspectives. See generally RobeRt g. kaiseR, so damn 
muCh money: the tRiumPh oF Lobbying and the CoRRosion oF ameRiCan goveRnment 
(2009) (documenting the rise of political lobbying in Congress through the story of 
one particularly successful lobbyist); zePhyR teaChout, CoRRuPtion in ameRiCa: FRom 
benJamin FRankLin’s snuFF box to Citizens united (2014) (arguing that the Supreme 
Court’s narrow conception of “corruption” in recent campaign finance decisions con-
tradicts how American political thinkers have understood the term historically).

8 PeteR h. sChuCk, why goveRnment FaiLs so oFten: and how it Can do betteR 4-6, 
127-28 (2014).

Unauthenticated
Download Date | 10/23/19 8:53 PMRECORD - 0001663



10

5 Br. J. Am. Leg. Studies (2016)

pect to find elite interests (and the politicians they support) disguising their 
true intent. 

Systemic political corruption is widely acknowledged as a serious 
problem. Such corruption often impairs efficient production and allocation 
of goods and services, shrinking the pie. Corruption also often violates con-
sensus principles of equity. Reduced economic efficiency shrinks (or fails to 
expand) aggregate well-being.9 Following John Rawls, consensus principles 
of equity require, at a minimum, avoiding policies that reduce the well-
being of the least favored citizens.10 Corruption of this variety, rather than 
less common bribery or extortion, is the subject of this essay. Bluntly, laws 
and regulations that reduce aggregate well-being or that reduce the well-
being of the poor are either honest errors or the results of corrupt influence. 
In any case, they should be avoided or repealed. 

Dominant interests that achieve and preserve advantages through cor-
rupting influence each have narrow objectives involving a single political 
or policy issue. A particular interest may seek a tax concession, an import 
duty, a regulation increasing rivals’ costs, or a national defense project for 
which they hope to supply goods and services. each successful elite interest 
may affect aggregate well-being only slightly. nevertheless, the process is 
ongoing and the aggregate effect is cumulative, and potentially very large. 

even a successful, dominant interest group must protect itself from 
rivals through continuing expenditures on lobbyists and campaign support. 
The process is dynamic—a banquet for politicians, lobbyists, and contribu-
tors that goes on 24/365, like a free buffet at a Las Vegas casino. In addi-
tion, even though each successful interest increases its share of the pie at 
the expense of other interests, the political process as a whole may result in 
every interest, strong and weak alike, ending up worse off in absolute terms. 
The resulting distribution of well-being may be one that even the winners 
find unattractive.11 

Bribery of public officials is commonplace around the world and not 
uncommon in America.12 The cost of such corruption includes criminal 
theft or waste of tax revenues and other state resources. A greater cost in 

9 Aggregate well-being as used here corresponds to the conceptions of general welfare 
and happiness, as used in the Preamble and Declaration, including well-being derived 
from the satisfaction of preferences for public goods, environmental amenities, and 
social justice. See infra note 109. I use the term “pie” as a metaphor for aggregate well-
being. 

10 See John RawLs, a theoRy oF JustiCe 302 (1971) (“Social and economic inequalities 
are to be arranged so that they are … to the greatest benefit of the least advantaged, 
consistent with the just savings principle …”).

11 See Alan Feuer, Opinion, Billionaires to the Barricades, N.Y. Times (July 3, 2015), 
http://www.nytimes.com/2015/07/05/opinion/sunday/billionaires-to-the-barricades.
html (discussing billionaires speaking out against growing income inequality). 

12 See u. s. dePaRtment oF JustiCe, RePoRt to CongRess on the aCtivities and oPeRa-
tions oF the PubLiC integRity seCtion FoR 2014, available at http://www.justice.gov/
criminal/file/798261/. 
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many countries is the reduction of private incentives to work, save and in-
vest that stem from expectations of corrupt expropriation. However, many 
forms of corruption are lawful. Anything that causes a systemic, predictable 
divergence between the interest of the People and the interests of public 
officials, who are the agents of the People, gives rise to corruption, lawful 
though it may be.13 

Corruption costs also arise from the adverse impact of hundreds of 
regulatory interventions that impair the efficiency of production and of 
markets. Many reflect agency compromises among warring elites, reached 
without regard for the cost imposed on the public. Major costs result from 
pervasive distortions in the tax system,14 and legislature-influenced federal 
procurement decisions.15

The more extensive the reach of government regulation of private eco-
nomic activity, the greater the burden of corruption on the economy as a 
whole. Madison did not create a structure with this danger in mind. As a 
result, there is no institution in today’s government that effectively restrains 
impositions on economic efficiency or distributional equity resulting from 
Congress’s and agencies’ responsiveness to well-organized interests—and 
their neglect of adverse effects on ill-organized interests. Within Washing-
ton, the process is taken for granted: it is business as usual, the way things 
are done.

Madison defended the new Constitution in The Federalist No.10 part-
ly on the basis that a larger and more diverse republic would diffuse the 
power of interest groups (“factions”) that, in a single state or region, might 
constitute an oppressive majority. The formation of a larger federal govern-
ment might render such factions harmless by reducing them to minorities. 
Madison saw this mitigation of the effects of faction as far superior to at-
tempting to regulate faction directly, for example, by restricting freedoms 
of speech, press, assembly and so on. The Federalist No. 10 foresees what 
I am calling systemic political corruption as inevitable, and claims that a 
strong but limited central government is preferable to individual state gov-

13 As discussed below, I treat political representatives as agents of the voters in a standard 
principal/agent framework. Suzanne Dovi described other and more complex charac-
terizations. Suzanne Dovi, Political Representation, stan. enCyCLoPedia PhiL. (Jan. 
2, 2006), http://plato.stanford.edu/entrie/political-representation (“[T]he concept of 
political representation has multiple and competing dimensions: our common under-
standing of political representation is one that contains different, and conflicting, con-
ceptions of how political representatives should represent …”).

14 See Eric M. Zolt, Politics and Taxation: An Introduction, 67 tax L. Rev. 453, 455 
(2014). 

15 Dean Neu, Jeff Everett & Abu Shiraz. Rahaman, Preventing Corruption Within Gov-
ernment Procurement: Constructing the Disciplined and Ethical Subject, 28 CRitiCaL 
PeRsP. on aCCt. 49, 49-51 (2015).
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ernments because factional competition will be more robust in the larger 
arena.16 

It is clear that the increased number and variety of competing factions, 
which the Federalists insisted would result from a stronger national gov-
ernment, have not forestalled corrupting factionalism.17 Factions are issue-
oriented; only the organized factions directly concerned affect policy on a 
given issue. They do not face pushback from other elite interests concerned 
with different issues. Perhaps local or regional factions do face greater diffi-
culties in the federal system than they do in dealing with the states, but they 
have logrolling as a work-around. Moreover, a strong central government 
encourages the formation of national factions. In any event, the ratification 
of the Constitution has not prevented political corruption. 

A republican or representative structure is a key feature of Madiso-
nian democracy. This feature relies on an “agency” relationship between 
elected representatives and the voters.18 All types of political corruption 
reflect an agency failure: a government official sacrifices the public welfare 
to advance a personal or political agenda. In the Madisonian system, rep-
resentatives are agents of the People acting in the People’s interest; we rely 
on elections to produce trustworthy representatives who seek to advance 
constitutional objectives.19 

“Agency” in economics refers to the relationship between a supplier 
of services and users of those services. Individuals and firms deal with sup-

16 By limited government, I mean limited in its jurisdiction or scope, measured, for ex-
ample, by the percent of all economic and social interactions subject to government 
regulation.

17 JeFFRey m. beRRy & CLyde wiLCox, the inteRest gRouP soCiety 3-4, 187-90 (5th ed. 
2009). 

18 James E. Alt & David D. Lassen, Political and Judicial Checks on Corruption: Evi-
dence from American State Governments, 20 Econ. & Pol. 33, 36 (2008); Robert J. 
Barro, The Control of Politicians: An Economic Model, 14 Pub. ChoiCe 19, 19 (1973) 
(describing a representational model “focus[ed] on the division of interests between 
the public and its political representatives,” which arises “because the public office-
holder is assumed to advance his own interests, and these interests do not coincide 
automatically with those of his constituents”); John Ferejohn, Incumbent Performance 
and Electoral Control, 50 Pub. ChoiCe 5, 7-8 (1986).

19 This may include protecting the People from their own sometimes welfare-reducing 
impulses, which is the central point of representative democracy. It is beyond the scope 
of this Essay to consider the implications of the new behavioral economics. See, e.g., 
Raj Chetty, Behavioral Economics and Public Policy: A Pragmatic Perspective, 105 
am. eCon. Rev.: PaPeRs & PRoC. 1, 1-3 (2015). But on the public choice incentives of 
policymakers, voters, and consumers, see Isaiah Berlin, Two Concepts of Liberty, in 
LibeRty: inCoRPoRating FouR essays on LibeRty 166, 183-85 (Henry Hardy ed., 2002), 
discussing philosophical objections to certain behavioral interventions, and W. Kip Vis-
cusi & Ted Gayer, Behavioral Public Choice: The Behavioral Paradox of Government 
Policy, 38 haRv. J.L. & Pub. PoL’y 973, 976-77 (2015), pointing out that public officials 
are subject to the same behavioral lapses as voters and consumers.
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pliers of goods and services when it is not efficient to produce their own. 
Although all suppliers can be thought of as agents, suppliers assume an 
important agency character when, due to information or skill asymmetry, 
supplier performance cannot easily be monitored by those who rely on the 
service. This condition may prevail even when users regularly consume the 
product or service if, for example, readily comparable alternatives do not 
exist, or some effects on happiness (or profit, in the case of firms) are de-
layed, occult, or situational. The production of law has this character. 

Agency in this economic sense is fundamental to the division of labor 
that permits scarce resources to be employed more efficiently than would 
be the case in a world of autonomous individuals. Absent reliance on spe-
cialists, which is avoided when agents are seen as untrustworthy; humans 
would not have progressed much beyond hunting and gathering in small 
family groups.20 Cooperation among individuals, backed by social and cul-
tural institutions, particularly law, is in constant tension with instinctive 
human self-interest. 

In fact, there exists what may be a metaphor, an analogy, or perhaps 
even a deep biological connection between this agency tension and the 
tensions among the specialized cells of all multicellular livings things, in-
cluding humans. Specialized cells sacrifice themselves to the benefit of the 
organism because doing so provides benefits from the division of labor 
and economies of scope, more than repaying the sacrifice. This achievement 
requires multiple dimensions of protection from cells that would cheat or 
“free ride” on the cooperative behavior of others, damaging the organism 
in the process. When these protections fail, the organism suffers from can-
cer.21 Similarly, when human agents with political power cheat, the social 
organism to which they belong is corrupted, injuring many or potentially 
all other members of society.22

20 The economic growth literature from the time of Adam Smith has laid great emphasis 
on the roles of economies of scale, the division of labor (specialization), and the shar-
ing of knowledge and expertise amongst a growing population. See generally Charles 
I. Jones & Paul M. Romer, The New Kaldor Facts: Ideas, Institutions, Population, and 
Human Capital, 2 am. eCon. J.: maCRoeCon. 224 (2010). 

21 C. Athena Aktipis et al., Cancer Across the Tree of Life: Cooperation and Cheating in 
Multicellularity, 370 PhiL. tRansaCtions RoyaL soC’y London b: bioLogiCaL sCi. 1, 1 
(2015).

22 Competition and cooperation each play key roles in our culture. In many contexts, 
competition contributes to the general welfare, most often by selecting and promoting 
the fittest individuals or organizations for a particular role. However, competition can 
also reduce welfare by diverting resources to zero-sum struggles. In other contexts, 
cooperation is more effective in promoting welfare, often through economies of scale 
and specialization. Antisocial cooperation can reduce the gains available from competi-
tion, as in cartels, cabals, and oligarchies. In contrast to the generally prosocial effects 
of competition in economic markets, however, competition in other “markets” lack any 
a priori expectation of superiority over other decision-making methods.
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Legislators who advance the interests of those who, even tacitly, are 
necessary to reelection or career advancement are in essence soliciting and 
accepting bribes, even though the form of the exchange is lawful. It is an 
indictment of the system as a whole that modern public officials may have 
no choice. That is, support from one or more powerful interest usually is 
necessary to election and reelection. As Senator Robert Byrd explained on 
the Senate floor, “[I]t is money! Money! Money! not ideas, nor principles, 
but money that reigns supreme in American politics.”23 

Although elections are competitions, they would not guarantee the 
performance of elected representatives even if the campaign finance sys-
tem did not corrupt the contests. Voters are “rationally ignorant” of most 
aspects of their political agents’ performance, especially non-salient legisla-
tion and administrative rule making.24 For some citizens voting participa-
tion stems in large part from impulse and emotion, motivated by a desire 
for self-validation. Indeed, many citizens who did not vote in recent elec-
tions (but share demographic characteristics with those who did) tend to 
report falsely in survey responses that they voted.25 

electioneering and voting are not exercises in public policy analysis. 
Voting certainly is not based, and these days could not possibly be based, 
on well-informed voter assessment of the contribution of incumbents either 
to local or national well-being. Relative advertising expenditures and sim-
ple name recognition strongly influence election outcomes, along with the 
attitudes predominant in each voter’s immediate social network. A hand-
ful of high-salience policy issues dominate the media and influence debate. 
Changes in attitudes among political elites precede corresponding changes 
in the electorate. The process that produces elected officials is in many re-
spects identical to the process that produces legislation—that is, a struggle 
among interest groups—and both are subject to political corruption by elite 
interests. The major virtue of elections is the absence of superior alterna-
tives, just as Churchill suggested.

The existing Madisonian separation of powers and checks and bal-
ances are not effective safeguards against corruption because both the 
President and the judiciary are disinclined to oppose welfare-reducing leg-
islation.26 Lack of line-item veto power and a need to maintain workable 

23 143 Cong. ReC. 3998 (1997) (statement of Sen. Byrd).
24 A great deal of empirical evidence supports the rational ignorance hypothesis presented 

in anthony downs, an eConomiC theoRy oF demoCRaCy 258-59 (1957). See, e.g., Fer-
nanda Leite Lopez De Leon & Renata Rizzi, A Test for the Rational Ignorance Hypoth-
esis: Evidence from a Natural Experiment in Brazil, 6 am. eCon. J.: eCon. PoL’y 380, 
381-82 (2014). 

25 Stephen Ansolabehere & Eitan Hersh, Validation: What Big Data Reveal About Survey 
Misreporting and the Real Electorate, 20 PoL. anaLysis 437, 439-41 (2012). 

26 See Alt & Lassen, supra note 18, at 37-38. My thesis is not that high salience issues 
are likely to be decided in a way that increases welfare, but simply that high salience 
makes their resolution more democratic. In a Madisonian democracy we must grit our 
teeth and accept, at least temporarily, popular, welfare reducing majoritarian errors. 
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relationships with legislators limits what the President can do. The courts 
typically avoid substantive review of welfare consequences of legislation 
and regulation, legal realism notwithstanding.27

Current practice relies on a corrupted institution (elections) and inef-
fective intramural branch rivalry to discipline a corrupted legislative sys-
tem. This is rather like relying on the deterrent effect of the criminal law 
of arson as the sole remedy for house fires. Smoke alarms and firefighters 
are useful supplements to arson laws. A central theme of this essay is that 
mechanisms to reduce the costs of political corruption should focus on 
examination of the welfare impact of legislation itself rather than on the 
political, or electoral processes, or motives that led to enactment. In addi-
tion to interdicting welfare- or equity-reducing laws directly, interdiction 
of welfare-reducing law will tend to reduce the incentive for interests and 
legislators to engage in political corruption.

Corruption is seldom addressed today from a Madisonian perspec-
tive. By “Madisonian” I mean the idea of using organizational structure to 
discipline political action—for example, dividing constitutional responsi-
bilities among rivalrous institutions to achieve a “separation of powers”28 
or recognizing that sometimes controlling effects is better than regulating 
causative processes.29 Intramural rivalry among the branches reflects the 
trope common to the economic competition that disciplines markets, politi-
cal competition among rival candidates, and sporting events. 

We need not accept, however, low-salience outcomes favoring elite interest groups at 
the expense of the people. Such outcomes should not be accepted because they are not 
legitimatized by any expression of or appeal to the popular will.

27 The United States Court of Appeals for the D.C. Circuit, which hears many appeals 
from administrative agencies, has occasionally moved to discipline substantively cor-
rupt regulatory policies. Such holdings are not routine, and generally rely at least in 
part on a procedural or other legal error by the agency. The courts are limited further by 
the Supreme Court’s so-called Chevron doctrine which grants substantial deference to 
agencies’ interpretations of enabling statutes. See Chevron U.S.A. Inc. v. Nat. Res. Def. 
Council, Inc., 467 U.S. 837, 865-66 (1984) (“When a challenge to an agency construc-
tion of a statutory provision … really centers on the wisdom of the agency’s policy, 
rather than whether it is a reasonable choice within a gap left open by Congress, the 
challenge must fail.”).

28 See Charles de Secondat, Baron de Montesquieu, the sPiRit oF the Laws 157 (Anne 
M. Cohler et al. eds. & trans., Cambridge Univ. Press 1989) (1748) (“When legislative 
power is united with executive power in a single body of the magistracy, there is no 
liberty, because one can fear that the same monarch or senate that makes tyrannical 
laws will execute them tyrannically. Nor is there liberty if the power of judging is 
not separate from legislative power and from executive power. If it were joined to the 
legislative power, the power over life and liberty of the citizens would be arbitrary, for 
the judge would be the legislator. If it were joined to executive power, the judge could 
have the force of an oppressor.”).

29 the FedeRaList no. 10 (James Madison) (“The inference to which we are brought is 
that the causes of faction cannot be removed and that relief is only to be sought in the 
means of controlling its effects.”).
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There has been a century-long expansion of central government juris-
diction in the United States. Changing political and policy preferences on the 
demand side and changing technologies, economic conditions, and political 
incentives on the supply side, may help to explain the expansion. In any 
event, I take the expansion as given in order to explore from an economic 
perspective the roots of political corruption and potential remedies for the 
modern proliferation of corrupt legislation and regulation. The objective is 
to explore possible Madisonian structural remedies as alternatives to, or at 
least as ways to postpone, a potentially radical Jeffersonian reboot. 

Parts 2-6 of this essay chiefly summarize existing literature and under-
standing. Part 3 describes the problem of lawful systemic or institutional 
political corruption in detail, explaining its role in reducing public well-
being and distributive justice. My focus is on legislation that is non-salient 
and hence inaccessible to public scrutiny via the media or otherwise. Part 4 
reviews the relevant objectives of government as described by the Framers 
of the Constitution. This step is antecedent to measuring the performance 
of Madisonian governance and a predicate to designing remedies for poor 
performance. Part 5 reviews a variety of commonly discussed remedies for 
systemic corruption. I conclude that most are ineffective or impracticable. 

Part 6 explores the concept of quality control in organizations and 
specifically the role of “umpires” in sports and politics. I conclude that the 
addition of a quality-control umpire to the Madisonian branches would 
improve the performance of government by reducing the impact of lawful 
corruption both directly and through changed incentives. I also explore his-
torical precedents and practical impediments. Part 7 provides some illustra-
tive details of an umpire function, formulated as an Amendment, and Part 
8 comments briefly on feasibility of the proposed approach to stemming 
welfare-reducing corruption.

III. Lawful corruption

Congress and much of the federal bureaucracy are now thoroughly corrupt 
in the sense that officials routinely service well-represented elites without 
regard to adverse effects on the well-being of the People.30 The vast major-
ity of legislation involves low-salience issues or low-salience riders to high-
salience bills. Low-salience legislation is most likely to reflect corrupt influ-

30 “[P]olitical decay … is evident in the capture of large parts of the U.S. government by 
well-organized interest groups. The old nineteenth-century problem … [of political 
patronage] … has been replaced today by a system of legalized gift exchange, in which 
politicians respond to organized interest groups that are collectively unrepresentative 
of the public as a whole.” Fukuyama, supra note 5, at 35-36. 
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ence and to have adverse welfare or equity effects. eric Lipton and Kevin 
Sack describe an illustrative instance of apparent low-salience corruption in 
the New York Times. Here is the lead:

Just two weeks after pleading guilty in a major federal fraud case, Am-
gen, the world’s largest biotechnology firm, scored a largely unnoticed 
coup on Capitol Hill: Lawmakers inserted a paragraph into the “fiscal 
cliff” bill that did not mention the company by name but strongly fa-
vored one of its drugs. The language buried in Section 632 of the law 
delays a set of Medicare price restraints on a class of drugs that includes 
Sensipar, a lucrative Amgen pill used by kidney dialysis patients.31 

Similarly, Igan and Mishra trace much of the blame for the 2008 financial 
collapse on political corruption in Washington.32 Lessig,33 Kaiser, 34 and many 
others, offer numerous examples of such lawful corruption and their political 
and personal motivations. 35 

Proof that lawful corruption is rife in Washington relies largely on re-
membered personal experiences of former officials, lobbyists, and lawyers, 
and often takes the form of anecdotes. However, scholars using modern 
empirical methods have begun to trace such bad effects of corruption as 
trade barriers to their sources in corrupting interest group influences.

The most straightforward way to document political corruption is in 
connection with international trade barriers. Tariffs and quotas imposed 
on imported goods nearly always reduce welfare; they increase prices and 
restrict supply, reducing the well-being of both commercial customers and 
consumers. This is true whether or not foreign governments subsidize the 
imported goods. The beneficiaries of trade barriers are domestic suppliers 
of goods that face import competition. To illustrate, consider solar panels, 
which convert sunshine into clean electricity. 

31 Eric Lipton & Kevin Sack, Fiscal Footnote: Big Senate Gift to Drug Maker, n.y. 
times (Jan.19, 2013), http://www.nytimes.com/2013/01/20/us/medicare-pricing-delay-
is-political-win-for-amgen-drug-maker.html. 

32 Deniz Igan & Prachi Mishra, Wall Street, Capitol Hill and K Street: Political Influence 
and Financial Regulation, 57 J.L. & eCon. 1063, 1082 (2014). 

33 Lessig, RePubLiC, supra note 7, at 43-86.
34 kaiseR, supra note 7, at 82-97.
35 Another line of empirical research attempts to use surveys of policy preferences in 

conjunction with data on incomes and policy outcomes to test various political theories 
of “who governs?” Martin Gilens & Benjamin I. Page, Testing Theories of American 
Politics: Elites, Interest Groups, and Average Citizens, 12 PeRsPeCtives on PoLitiCs 
564-581 (2014) provide one of the most recent and ambitious of these studies. The ori-
gins of political outcomes, however, likely depend on the nature of the matter at issue. 
High salience issues, for example, are more likely to invoke passionate and popular 
forces than the narrow, low salience issues that attract attention from special business, 
taxpayer and financial interests. 
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The price of solar panels helps determine how much we can reduce air 
pollution emitted by conventional coal-fired power plants. In addition to 
contributing to the problem of global warming, conventional power plants 
have serious adverse effects on human health. Lower prices for solar panels 
means less air pollution, as consumers and businesses adopt solar power 
for their daytime needs. United States policy has been to encourage use of 
alternative (non-coal) power sources. The federal government and many 
states subsidize investments in solar power installations. So why would the 
federal government impose tariffs on solar panels imported from China, 
which has the world’s largest and most efficient solar panel factories? 

Late in 2014, the U.S. government imposed heavy tariffs on Chinese 
solar panels and their components.36 The tariffs, equivalent to sales taxes, 
range from about twenty-five to more than seventy percent, are intended to 
help domestic manufacturers compete with Chinese makers. The result is 
to increase prices paid by consumers and the profits made by U.S. manufac-
turers. U.S. producers are less efficient than suppliers in China and several 
other Asian countries. Higher prices for the panels make U.S. customers less 
likely to install solar panels, which reduces jobs related to panel installation 
and maintenance. Further, the tariffs make the environment unhealthier for 
U.S. citizens, increasing health care costs and reducing life expectancies. 
These effects are the same as those that would result from a criminal con-
spiracy among solar panel producers to fix prices. executives and com-
panies who did that would face jail time, fines, and expensive lawsuits. 
Fortunately for them, the U.S. government accomplished the same result, 
reducing the “general welfare.” Consumers were not so lucky.

Trade barriers in general are unambiguous injuries to the general wel-
fare; they result from political corruption. Domestic industries (and their 
labor unions) seek trade barriers by making campaign donations or inde-
pendent expenditures to benefit Members of Congress. They also spend 
money to hire effective lobbyists, often former Members and senior com-
mittee staff. Protection of domestic industries is almost literally for sale. 
So-called “big data” and advanced econometric methods have documented 
these links.37 Consumers who pay the price increases and suffer the other 

36 Diane Cardwell, U.S. Imposes Steep Tariffs on Chinese Solar Panels, n.y. times (Dec. 
16, 2014), http://www.nytimes.com/2014/12/17/business/energy-environment/-us-im-
poses-steep-tariffs-on-chinese-solar-panels.html.

37 See, e.g., Stephen Ansolabehere, John M. de Figueiredo & James M. Snyder, Jr., Why 
is There So Little Money in US Politics?, 17 J. eCon. PeRsP. 105, 126 (2003) (suggest-
ing that the value of PAC contributions may be in buying access to lawmakers rather 
than in buying votes); Kishore Gawande & Usree Bandyopadhyay, Is Protection for 
Sale? Evidence on the Grossman-Helpman Theory of Endogenous Protection, 82 Rev. 
eCon. & stat. 139, 150 (2000) (“The broad picture that emerges about the U.S. pattern 
of protection is that it is influenced by lobbying spending and lobbying competition, 
and that, hence, protection is ‘sold.’”); James Lake, Revisiting the Link Between PAC 
Contributions and Lobbying Expenditures, 37 euR. J. PoL. eCon. 87, 96 (2015) (“[T]he 
sum of trade-related contributions and lobbying expenditures by, respectively, business 
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effects of trade barriers have no effective voice in the political process that 
results from such systemic corruption. 

Corruption has always been a camp follower of political power. Its 
modern form is imbalanced pluralism. Schattschneider called modern gov-
ernance “pluralist” because legislative outcomes reflect the interplay of 
various interest groups.38 Pluralism involves political effort by such well-
represented interests as regulated industries and professions (today, virtu-
ally all industries and professions) and passionate factions (the gun lobby, 
AARP, environmentalists). However, pluralism in practice omits unorgan-
ized and ill-represented interests such as citizens in their roles as consumers, 
nonunion workers, small investors, patients and so on. This lack of balance 
is corrupting because among the outcomes is a reduction in public welfare, 
at the expense of everyone, but especially absent interests. “If you are not at 
the table, you’re on the menu.”39 

Politics is useful because it addresses conflicts among contending in-
terests without resort to costly and risky violence. Under benign political 
leadership, these conflicts can be resolved peacefully and often in a way that 
increases aggregate welfare. But especially now that the scope of govern-
ment extends to every aspect of our daily lives, corruption has become a 
more serious threat to prosperity and political stability. The pluralist com-
petition is imbalanced and so are its outcomes. Unless a Madisonian check 
or balance intervenes, welfare-reducing outcomes are likely to prevail. This 
undermines in the most fundamental way not merely the performance but 
also the legitimacy40 of representative democracy.

Public choice theory
The “public choice” literature in economics and political science explores 
the supply and demand for legislative action and related subjects.41 Like all 

and labor groups reveals a statistically significant relationship between political money 
and voting on Free Trade Agreements …”). 

38 See e. e. sChattsChneideR, the semisoveReign PeoPLe: a ReaList’s view oF demoC-
RaCy in ameRiCa 34-35 (1960). 

39 kay Lehman sChLozman, sidney veRba & henRy e. bRady, the unheavenLy ChoRus: 
unequaL PoLitiCaL voiCe and the bRoken PRomise oF ameRiCan demoCRaCy vi (2012) 
(citing a Washington truism).

40 “Democratic legitimation occurs when persons believe that the government is poten-
tially responsive to their views … Democratic legitimation therefore depends upon 
what people actually believe.” RobeRt C. Post, Citizens divided: CamPaign FinanCe 
ReFoRm and the Constitution 49 (2014). 

41 See, e.g., James m. buChanan & goRdon tuLLoCk, the CaLCuLus oF Consent: Logi-
CaL Foundations oF a ConstitutionaL demoCRaCy 27-30 (1962); downs, supra note 
24, at 11-14; manCuR oLson, JR., the LogiC oF CoLLeCtive aCtion: PubLiC goods and 
the theoRy oF gRouPs 98-102 (1965); manCuR oLson, the Rise and deCLine oF na-
tions: eConomiC gRowth, stagFLation, and soCiaL Rigidities 50-53 (1982); James M. 
Buchanan, The Constitution of Economic Policy, 77 am. eCon. Rev. 243, 243, 246-48 
(1987); Dennis C. Mueller, Public Choice: A Survey, 14 J. eCon. LiteRatuRe 395, 395-

Unauthenticated
Download Date | 10/23/19 8:53 PMRECORD - 0001673



20

5 Br. J. Am. Leg. Studies (2016)

economic models—indeed, all scientific models, public choice (and its sub-
field of “constitutional economics”) makes simplifying assumptions. The 
public choice literature typically assumes that voters and officials are “ra-
tional actors,” and often emphasizes economic efficiency while sometimes 
neglecting income distribution. Critics decry normative conclusions that 
rely on such assumptions.42 

Public choice models predict that Madisonian democracy will be cor-
rupted through the influence of powerful interest groups on the electoral 
process, just as the Framers feared. Zywicki provides a succinct recent sum-
mary of the argument, including several real world examples of such po-
litical corruption.43 Public choice theories are attractive to those inclined 
to libertarian or objectivist views because the theories appear to suggest 
that “big government” reduces public welfare. Moreover, the logic of pub-
lic choice undermines the legitimacy of Madisonian democracy because it 
traces ultimate political power to prevailing interest groups rather than to 
the people, given the influence of elites on election outcomes. 

A common criticism of public choice theory is its neglect of “irra-
tional” behavior. Attributes of honor, morality, and self-regard seem to con-
tradict, or at least undermine, the narrowly defined concept of rationality 
that forms the basis for the theory. This criticism is vulnerable to empirical 
evidence that the political system in fact behaves as if its participants were 
rational actors in the sense relevant to public choice predictions. Such evi-
dence is rife. 

A less common criticism is that public choice theory generally neglects 
solutions other than reducing the size of government. That the extent of 
government will grow and continue to grow is a prediction of public choice 
theory itself, making it unlikely that even a heroic one-time rollback of 
government programs and regulations would create a permanent solution 
to the problem. A different and more effective solution is to change the 
structure of the political process that produces welfare losses as unintended 
byproducts of successful elite influence. It may not be practical to eliminate 
the political process in which interests compete for shares of the pie. But 
not all increases in elite shares necessarily come at the expense of the poor 
or have the effect of reducing the size of the pie. Public choice theory would 
serve us better if it focused on reforms that have the effect of restricting the 

96 (1976); George J. Stigler, The Economic Theory of Regulation, 2 beLL J. eCon. & 
mgmt. sCi. 3, 3-4 (1971).

42 See, e.g., Bruce Ackerman, Constitutional Economics/Constitutional Politics 415-16 
(Yale Law Sch. Faculty Scholarship Series, Paper No. 124, 1999), available at http://
digitalcommons.law.yale.edu/fss_papers/124 (“In constitutional economics, the initial 
distribution of entitlements is treated as if it were sacrosanct … To the contrary, it 
would be utterly wrong to allow the beneficiaries of injustice to veto any collective 
effort to stop them from enjoying the fruits of oppression.”).

43 Todd Zywicki, Rent-Seeking, Crony Capitalism, and the Crony Constitution 17-25 
(George Mason Univ. Legal Studies Res. Paper Series, Paper No. 15-08, 2015), avail-
able at http://www.law.gmu.edu/assets/files/publications/working_papers/LS1508.pdf.
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set of permitted redistributions to those that do not reduce the welfare of 
the least well off. This essay offers an example of such a reform.
Progressive expansion
Significant expansion of central government jurisdictions and interventions 
in America began in the Progressive era (roughly 1880-1920), partly in re-
sponse to demands by organized interests and official desire to create and 
protect continuing streams of political support. The latter seems to have 
been an awakening of political entrepreneurship and innovation. national 
elites found it convenient to substitute federal for state-by-state political in-
fluence. expansions also arose from popular—often populist—demands for 
protection against “unfair” behavior by others or from various perceived 
risks to well-being. It was in this era that the modern party system emerged 
in an ultimately futile attempt to increase electoral accountability. The Great 
Depression later cemented Americans’ sense of reliance on big government. 

expansion of the federal jurisdiction produces “interventions”—most 
often, regulatory regimes. Interventions of course can mitigate market and 
other imperfections in human interactions and thus increase aggregate well-
being. That is the point, for example, of criminal and civil justice systems. 

nevertheless, interventions intended to remedy even undisputed im-
perfections (air pollution, to take one example) are subject to corrupt de-
sign and implementation. Popular interventions often evolve to serve elite 
interests by distorting markets and behavior, usually at the expense of ill-
organized interests. The greater the number and reach of regulatory in-
terventions, the greater the range of continuing opportunities for political 
corruption, in which one or more elite interest is serviced at the expense of 
other, less effective interests. eventually these effects accumulate to slow or 
stop the improvement in well-being that results from economic growth and 
technological change.

When progress slows or stops, public discontent is inevitable. Ameri-
cans have expectations of increasing prosperity. Such expectations may be 
out of reach in any case, but today widespread discussion of substantial and 
growing inequality44 reinforces discontent.

“The dramatic rise in U.S. wage inequality since the 1970s has been 
well documented.”45 According to Joseph Stiglitz, “[r]eal U.S. wages have 
stagnated for decades. Adjusted for inflation, average hourly earnings of 
production and nonsupervisory employees have decreased some 30 percent 
since 1990. More dramatic, … the aggregate share of labor excluding the 
top 1% compensation … has slid from just under 80% to around 60%.”46 

44 The connections among actual or perceived inequality, expectations, and political up-
heaval are complex. For a recent review and discussion, see Vladimir Gimpelson & 
Daniel Treisman, Misperceiving Inequality 2-3 (Nat’l Bureau of Econ. Res., Working 
Paper No. 21174, 2015), available at http://www.nber.org/papers/w21174. 

45 Jae Song et al., Firming Up Inequality 2 (Nat’l Bureau of Econ. Res., Working Paper 
No. 21199, 2015), available at http://www.nber.org/papers/w21199. 

46 Joseph E. Stiglitz, New Theoretical Perspectives on the Distribution of Income and 
Wealth among Individuals: Part I. The Wealth Residual 2 n.6 (Nat’l Bureau of Econ. 
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While there are many explanations of growing inequality, corruption of 
political institutions is prominent among them.

There can hardly be a tavern in America where one can provoke an 
argument by claiming that all politicians are crooks.47 As the burden of cor-
ruption grows, those with poorly represented interests find themselves in-
creasingly frustrated, powerless, open to demagoguery, and attracted to the 

Res., Working Paper No. 21189, 2015) (emphasis added) (citations omitted), available at 
http://www.nber.org/papers/w21189.pdf.

47 See, e.g., Fukuyama, supra note 5, at 35, 455-548 (discussing “political decay,” caused 
by institutional rigidity—the inability to reform institutions that produce bad out-
comes—and repatrimonialization— the capture of large parts of government by inter-
est groups); Richard L. Hasen, Lobbying, Rent-Seeking, and the Constitution, 64 stan. 
L. Rev. 191, 196-97 (2012) (arguing that lax restrictions on lobbying activities not 
only contribute to corruption but also allow special interests to obtain economically 
inefficient and welfare-reducing legislation). Opinion polls have long shown that both 
politicians as a class and most political institutions, especially Congress, are widely 
disrespected. See, e.g., Post, supra note 40, 216 n.103 (citing polls); John R. hib-
bing & eLizabeth theiss-moRse, CongRess as PubLiC enemy: PubLiC attitudes towaRd 
ameRiCan PoLitiCaL institutions 1-4 (1995) (discussing the public’s disdain for Con-
gress and other political institutions in the 1990s); John Hibbing, Images of Congress, 
in the LegisLative bRanCh 461, 463-69 (Paul J. Quirk & Sarah A. Binder eds., 2005) 
(charting the vacillations—and general decline—in the public’s esteem of government 
institutions over the last century); Confidence in Institutions, gaLLuP, http://www.gal-
lup.com/poll/1597/confidence-institutions.aspx (last visited Oct. 21, 2015) (reporting 
that, in June 2015, Americans trusted Congress the least among fourteen other institu-
tions, including the police, banks, and television news); Frank Newport, Congress Job 
Approval Drops to All-Time Low for 2013, gaLLuP (Dec. 10, 2013), http://www.gallup.
com/poll/166196/congress-job-approval-drops-time-low-2013.aspx (reporting an an-
nual average job approval rating for Congress of 14% for 2013, the lowest in Gallup’s 
history); Frank Newport, Congressional Approval Sinks to Record Low, gaLLuP (Nov. 
12., 2013), http://www.gallup.com/poll/165809/congressional-approval-sinks-record-
low.aspx (reporting Americans’ approval of Congress at 9% in November 2013); Trust 
in Government, gaLLuP, http://www.gallup.com/poll/5392/trust-government.aspx (last 
visited Oct. 21, 2015) (showing that the public’s trust in the federal government has 
steadily declined since 2001); Trust in Government Reaches Record Low, But Most 
Federal Agencies Are Viewed Favorably, Pew Res. CtR. (Oct. 18, 2013), http://www.
people-press.org/2013/10/18/trust-in-government-nears-record-low-but-most-federal-
agencies-are-viewed-favorably (reporting that 30% of Americans described them-
selves as “angry” with the federal government, while another 55% described them-
selves as “frustrated”). Quantification of corruption and its costs is challenging for 
obvious reasons. But see Mark Duggan & Steven D. Levitt, Winning Isn’t Everything: 
Corruption in Sumo Wrestling, 92 am. eCon. Rev. 1594, 1595-96 (2002) (conduct-
ing empirical study of corruption in sumo matches); Raymond Fisman, Estimating the 
Value of Political Connections, 91 am. eCon. Rev. 1095, 1095-96 (2001) (developing 
quantitative index to measure firms’ political connectedness in Indonesia, and finding 
that “a large percentage of a well-connected firm’s value may be derived from political 
connections). 
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attentions of opportunistic politicians at all extremes. Politicians that are 
more centrist often jump on the resulting bandwagon. This process tends 
to produce additional interventions, each of which presents a continuing 
stream of opportunities for officials to reward elites within programs char-
acterized and even intended as remedial. The process is a negative-sum game 
that, unchecked, may eventually have an unhappy Jeffersonian ending.48 

The Framers of the American Constitution were familiar with corrup-
tion, which permeated the 18th century British parliament and the monar-
chy. Partly in response, the Framers designed a small federal government 
with limited powers, which necessarily operated with the available tech-
nologies of 1787. That design is no longer adequate to constrain corruption 
of public officials or to make their incentives reasonably compatible with 
the interests of the People. What has changed is not necessarily the inclina-
tion of a typical elected official to seek private objectives at the expense 
of aggregate well-being. Instead, that inclination is now presented with a 
much wider set of opportunities, often embedded in politically legitimate 
responses to public needs or demands. Specifically, ongoing regulation of 
any economic or social activity by an administrative bureaucracy creates 
a fulcrum of interest group leverage. Leverage is exercised directly on the 
political appointees that head the agency and on career bureaucrats and is 
traceable in most cases to members of congressional committees. 49

Before discussing remedies for these problems we need to agree on 
the purposes of government and to understand James Madison’s constitu-
tional design and its objectives. In considering remedies for systemic cor-
ruption our focus must be on the performance of constitutional structures 
in achieving the Framers’ (and the People’s) key objectives, which remain 
largely uncontroversial. 

48 Violent revolution in America may be a long shot, but not for lack of impassioned 
despair at political corruption from both ends of the political spectrum. Compare Chris 
hedges, wages oF RebeLLion 1 (2015) (arguing that “[w]e live in a revolutionary mo-
ment,” citing the Arab Spring, the Occupy Wall Street protests, and other protests 
around the globe in the early 2010s), with ChaRLes muRRay, by the PeoPLe: RebuiLd-
ing LibeRty without PeRmission xiii (2015) (arguing that “we are at the end of the 
American project as the founders intended it,” but that “opportunities are opening for 
preserving the best qualities of the American project in a new incarnation”).

49 The delegation of legislative, judicial and executive power to administrative units es-
tablished a linkage between individual members of Congress and administrative agen-
cies, creating not only an immense expansion of opportunities for elite interests to in-
fluence policy, but also undermining the Madisonian separation of powers. See Neomi 
Rao, Administrative Collusion: How Delegation Diminishes the Collective Congress. 
90 n. y. univ. L. Rev. no. 5. (2015) 101, at 140-45.
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IV. The Framers’ objectives 

The delegates to the 1787 constitutional convention in Philadelphia shared 
overlapping views of the proper role of government. The Framers’ views were 
derived largely from John Locke and other enlightenment philosophers, the 
delegates’ own educations in the Greek and Roman classics, their observa-
tions of British institutions, and their experience with colonial governance. 
Many had participated in drafting new postcolonial constitutions in their 
home states. Some were practical men who appreciated as constraints the 
economic and political interests of prospective ratifiers in the several states.50 
We have indications of their intent, in the prevailing enlightenment climate 
of opinion, but most clearly and famously in the Declaration of Independ-
ence, the Federalist Papers, and the Constitution’s Preamble. 

We the People of the United States, in Order to form a more perfect Un-
ion, establish Justice, insure domestic Tranquility, provide for the com-
mon defense, promote the general Welfare, and secure the Blessings of 
Liberty to ourselves and our posterity, do ordain and establish this Con-
stitution for the United States of America.51 

Jefferson’s politically popular and pithy statement of the proper role of 
government, adopted and published a decade earlier by many of the same 
men who returned to Philadelphia in 1787, offers another excellent guide 
to the Founders’ intent.

We hold these truths to be self-evident, that all men are created equal, 
that they are endowed by their Creator with certain unalienable Rights, 
that among these are Life, Liberty and the pursuit of Happiness. —That 
to secure these rights, Governments are instituted among Men, deriving 
their just powers from the consent of the governed, —That whenever any 
Form of Government becomes destructive of these ends, it is the Right of 
the People to alter or to abolish it, and to institute new Government, laying 
its foundation on such principles and organizing its powers in such form, 
as to them shall seem most likely to effect their Safety and Happiness.52 

50 See generally PauLine maieR, RatiFiCation: the PeoPLe debate the Constitution, 
1787-1788 (2010) (describing in some detail the process and the politics of ratifica-
tion).

51 u.s. Const. pmbl. The Supreme Court has held that “Although that Preamble indicates 
the general purposes for which the people ordained and established the Constitution, it 
has never been regarded as the source of any substantive power conferred on the Gov-
ernment of the United States or on any of its Departments.” Jacobson v. Massachusetts, 
197 U.S. 11, 22 (1905). 

52 the deCLaRation oF indePendenCe para. 2 (U.S. 1776) (emphasis added).
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Key ideas in the Declaration of Independence and the Preamble still appear 
in the speeches of modern politicians, but they have become ritualistic. It 
is clear enough how Madison’s Constitution served the ends of life and 
liberty by creating specific personal rights against the government.53 More 
important for present purposes, the Preamble says, in different words, the 
same thing as the quoted paragraph from the Declaration, that the general 
welfare of the People—their capacity to achieve happiness—should be a 
primary objective of government, no less fundamental than protection of 
life and liberty. 

The Framers accepted the necessity of government itself as protection 
from Hobbesian dangers and as provider of essential collective services, 
such as national defense and justice, and for the peaceful resolution of con-
flicts. While these functions advance the purposes of government, the Fram-
ers also saw two related threats—those of tyranny and of corruption. The 
larger and more powerful the government, and the broader its scope, the 
greater the extent or threat of tyranny. Moreover, given the inherent self-
interest of public officials—even if only for their own careers—government 
that is more extensive implies a greater burden of corruption. 

The Federalists’ Constitution relies on limited government (now aban-
doned) and on elections to control corruption. The Framers were well 
aware of the potential shortcomings of voters and elections, but saw no 
superior alternative. Indeed, it was Federalist doctrine that the People them-
selves were the only legitimate source of political power. The Constitution 
produced by the Philadelphia Convention of 1787 relied on ratification by 
the People for its own legitimacy.54 

This objective helps explain Madison’s creation of a central govern-
ment structure that permits or even encourages “gridlock.”55 In the absence 
of near unanimity among the interests supporting the branches, each with 

53 Much of the Constitution consists of “negative rights.” These are limitations on what 
the government may do to individuals. These rights also create a remedy—a positive 
right—enabling the individual to call on the judiciary, the legislature, or the People to 
restrain government abuse of individual rights. Similarly, a traditional liberty can be 
seen as an entitlement and an entitlement can often be viewed as a liberty. For example, 
freedom from expropriation of property, a traditional liberty with roots in Magna Carta, 
entitles citizens to state enforcement of a right. Health care in old age (Medicare) is an 
entitlement that confers liberty from a particular category of suffering and dependency 
on others.

54 Rakove, supra note 6, at 1938. Political legitimacy has more than one definition, but it 
most commonly refers to what people believe. See max webeR, the theoRy oF soCiaL 
and eConomiC oRganization 328 (A. M. Henderson trans., Talcott Parsons ed. & trans., 
1947) (discussing three types of legitimate authority). For a broader discussion, see 
Fabienne Peter, Political Legitimacy, stan. enCyCLoPedia PhiL. (Apr. 29, 2010), http://
plato.stanford.edu/entries/legitimacy.

55 Madisonian gridlock results from intramural rivalry among the branches. Modern grid-
lock is, admittedly, in large part a product of partisan extremism. Another variety of 
gridlock results from the Senate’s tradition permitting a single Senator to hold up a bill 
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veto power over the others, the federal government would be prevented 
from acting quickly or easily.56 The Framers would also have taken as given 
the technologies of their times, which themselves limited the roles of cen-
tral government in a vast and growing nation. Madison could hardly have 
foreseen or imagined the nineteenth century changes that eventually made 
unlimited central government inevitable, among them national markets, 
mass production, the limited liability corporation, and revolutions in com-
munication and transportation. Most important, by the twentieth century, 
for many citizens government had become the natural panacea for all social 
and economic discontents and the favored vehicle for all social aspirations.

Madison designed federal government structure to minimize the po-
tential cost, in corruption and tyranny, of supplying what were in 1787 
considered the essential services of government. He also designed the Con-
stitution to appeal to a majority of ratifiers. By the early twentieth century 
the Madisonian structure had come under enormous strain. The ratifiers 
of 1788 were no longer representative of the popular will. Agricultural, 
industrial, labor, and other easily organized supply-side interests began to 
demand added central government protections and compensations in ad-
justing to the new age of mass production and mass media. By the time of 
the new Deal, such demands had been greatly magnified. 

Simultaneously, the federal government became freer to respond to de-
mands for political solutions to economic discontents. Big business had pio-
neered the development of scientific management and large organizational 
hierarchies. A professional and reformed civil service, freed of patronage 
appointments by early in the twentieth century, faster and cheaper commu-
nication and transportation, and national media enabled Congress to offer 
solutions to the problems of organized interests who could produce votes, 
directly or indirectly. Simply put, central government services could now 
expand to meet the demand. As the Supreme Court has noted, the federal 
government today, a century after the Progressive movement, “wields vast 
power and touches almost every aspect of daily life …”57 

Broadly speaking, the expansion of government that began in the Pro-
gressive era has been associated not with provision of more effective or 
extensive liberties, but with the creation and administration of new entitle-
ments. Both liberties and entitlements require administration, as do taxa-
tion and procurement. Administration of each of these functions unavoid-
ably implies policies, rules, regulations, and adjudications that directly or 
indirectly marshal and reallocate resources within the private economy. Ad-
ministration, whether assigned to independent or executive branch agen-

or confirmation without explanation. The House has traditions and rules with similar 
effect. Single-member holds can facilitate lawful corruption.

56 The Article III courts did not become a full-fledged Madisonian branch until the Su-
preme Court made clear that it claimed the right of judicial review of legislation in 
Marbury v. Madison, 5 U.S. 137, 177 (1803). 

57 Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., 561 U.S. 477, 499 (2010).
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cies, entails the exercise of discretion. Both agency officials and members 
of congressional appropriations and oversight committees must choose 
among options that create and destroy income and wealth. 

Participants in the economy and other interests today therefore have 
enormous incentives and opportunities to influence government policy. 
Well-funded interest groups wield much of their leverage by influencing 
policy options selected. Their objectives, broadly, are to advance their own 
agendas without regard to the impact on other interests or on the econ-
omy as a whole. The public choice term for this is “rent seeking.”58 Rent 
seeking by elite interests is nearly by definition regressively redistributive 
and reduces aggregate welfare. The name itself derives from the monopoly 
rents (profits) gained by Stuart, Tudor, and earlier royal favorites who were 
granted such concessions as the right to collect customs duties at a British 
port of entry. elites succeed today by providing elected officials with finan-
cial and other support, by foregoing such aid to rival candidates, hiring 
appointed officials after they leave office, and providing all officials with 
substantive resources crucial to the legislative or rule-making process. In 
consequence, of course, organized interests threatened by rivals are obliged 
to defend themselves in like fashion. The goals of elite interests often are 
most effectively pursued by inducing public officials to neglect their obli-
gations to the People as a whole. Public officials, meanwhile, can advance 
their careers as elective officials or appointed regulators, or later as lobby-
ists, by servicing these interests.59 elected legislators, in fact, may have little 
choice, even if they hope merely to remain in office, but to promote interests 
that will support, or at least not oppose, their reelection. In contrast to pre-
Depression practice, the Supreme Court no longer resists these expansions 
of federal jurisdiction and intervention.

The Framers likely perceived the consequences of corruption in a 
small and limited government as a tolerable cost of doing business. To put 
it the other way around, limited government meant limited opportunities 
for corruption. Further, many potentially effective anticorruption measures 

58 Anne O. Krueger, The Political Economy of the Rent-Seeking Society, 64 am. eCon. 
Rev. 291, 302 (1974); see also Gordon Tullock, The Welfare Costs of Tariffs, Monopo-
lies, and Theft, 5 w. eCon. J. 224, 228, 231-–-32 (1967) (examining the welfare costs 
of rent-seeking activities, such as tariffs and monopolies, and the additional costs as-
sociated with political lobbying). 

59 According to Professor Reich, “In the 1970s only 3 percent of retiring members of 
Congress went on to become Washington lobbyists. Now, half of all retiring senators 
and 42 percent of retiring representatives become lobbyists.” Robert Reich, Opinion, 
Legal Scandals and “Anticipatory Bribery” Abound, SFGate (June 12, 2015, 3:07 
PM), http://www.sfgate.com/opinion/reich/article/Legal-scandals-and-anticipatory-
bribery-6320025.php. See also Jordi Blanes i Vidal, Mirko Draca & Christian Fons-
Rosen, Revolving Door Lobbyists, 102 am. eCon. Rev. 3731, 3731 (2012) (describing 
the phenomenon of “revolving door lobbyists”); Timothy M LaPira and Herschel F 
Thomas III, Revolving Door Lobbyists and Interest Representation, 3 inteRest gRouPs 
& advoCaCy 4-29 (2014).
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conflict with constitutional freedoms; Citizens United makes a good exam-
ple: to reduce corruption in elections we must invade freedom of speech. 
nevertheless, what may have seemed a tolerable cost in 1787, relative to 
aggregate economic activity, has today been greatly inflated by the expand-
ed role of government, and more so as the freedom to petition Congress has 
become the focus of a large professional class. 

It is instructive to consider how an effective constraint on political cor-
ruption could fit into the Madisonian structural framework, lacking limited 
government. The more urgent point is that, if we do not find a less dangerous 
solution to the corrupt consequences of modern demands for an unlimited 
administrative state, we may be faced with the messy Jeffersonian default: 

[I]t is the Right of the People to alter or to abolish [government], and to 
institute new Government, laying its foundation on such principles and 
organizing its powers in such form, as to them shall seem most likely to 
effect their Safety and Happiness.60 

V. Potential remedies for political corruption

It is useful to begin with proposals to control political corruption that are 
not especially Madisonian. These are mostly well known and often advo-
cated, but unsatisfactory in various respects. 

A. BroAden the reAch of criminAl lAw

It is tempting to suggest that authors of welfare-reducing legislation, and 
perhaps even those who vote for such laws, should face criminal penal-
ties. However, the criminal law would be of little help in controlling cur-
rently lawful corruption.61 The behavior of legislators is often difficult to 
categorize. At one extreme, it may be unlawful, for example, frank bribery 
or extortion.62 At another extreme, it may be unambiguously virtuous—
beneficial to constituents or citizens generally and neutral or adverse to 
the legislator’s personal interest. Legislative behavior commonly reflects 

60 the deCLaRation oF indePendenCe ¶ 2 (U.S. 1776).
61 See Post, supra note 40 at 57 (“And unlike straight cash-for-votes transactions, such 

corruption is neither easily detected nor practical to criminalize.” (quoting McCutch-
eon v. FEC, 540 U.S. 93, 153 (2003), overruled on other grounds by Citizens United v. 
FEC, 558 U.S. 310 (2010)).

62 Alex Stein, Corrupt Intentions: Bribery, Unlawful Gratuity, and Honest-Services 
Fraud, 75 L. & ContemP. PRobs. 61, 6162 (2012) (describing elements of bribery and 
related offenses and reviewing cases). 
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mixed motives and complex interactions with other legislators as well as 
imperfect information about the effects of the law itself. For this reason, 
constraints on legislative behavior intended to deter corruption can easily 
generate false positive or negative errors and adverse welfare consequences. 
Classifying currently lawful influences and their consequences as crimes is 
also inadvisable because of the difficulty of proving intent.

B. cAmpAign finAnce reform

There is a widespread appreciation that campaign contributions, in cash or 
kind, are a way to buy influence with elected officials or, when offered to a 
candidate’s opponent, a way to punish officials who oppose the contribu-
tor’s aims. Most officials will admit that large contributions buy access—
significant contributors typically can easily communicate their views to an 
elected official, and those views are likely to receive respect. even legislators 
not up for reelection benefit from contributions that flow through to party 
coffers or other candidates because these contributions buy advancement 
within the party leadership hierarchy. Membership of legislators on rel-
evant appropriation and oversight committees creates channels of influence 
to executive and agency officials. Access also accompanies the “revolving 
door” of congressional staff alumni appointed to regulatory commissions 
and executive agency positions.

This exchange—money for access—is very much like a bribe. Of course, 
the official generally does not explicitly agree to vote or otherwise act in the 
donor’s interest. The agreement is tacit. If the official would prefer to act in 
a way that is at odds with the contributor’s interests, she will take pains to 
explain why she cannot support the donor’s position. She will strive to find 
concessions, compromises, or perhaps side payments on unrelated matters. 
This interaction is very much like explicit bargaining over the price of (con-
tinued) political support. However, because the interaction between officials 
and supporters is a “repeated game,” there is no need for explicit agreement. 
The large special interest contributor, unlike the typical voter, is able to moni-
tor the representative’s performance of the tacit agreement. The contributor 
can punish a reneging official by withdrawing support or by supporting the 
official’s rivals. Threats to do so are highly credible.

Campaign finance is such an obvious source of corruption that many 
popular reform proposals focus on limiting contributions from special in-
terests. examples include the reforms associated with Professor Larry Les-
sig’s brief 2015 campaign for the Democratic presidential nomination and 
the related “Honest election Seattle” voucher reforms approved by voters 
on november 3, 2015.63 In Washington, Congress has enacted a variety of 
limits and reporting requirements on campaign contributions. 

63 Bob Young, ‘Democracy vouchers’ win in Seattle; first in country. seattLe times, Nov. 
3, 2015. http://www.seattletimes.com/news/politicsdemocracy-vouchers/.
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Unfortunately, reforms aimed at campaign finance are unlikely to be 
effective in limiting lawful corruption. First, the reforms enacted so far have 
been easily evaded by parties, donors and candidates. The most effective 
work around is the “independent” organizer of campaign support and ex-
penditure. So long as the independent supporter (individual or corporation) 
does not coordinate directly with the candidate, the First Amendment pro-
vides complete protection for unlimited expenditures. 

Second, campaign contributions and independent expenditures, while 
important, are less significant than the relationships between lobbyists and 
officials. Lobbyists, often alumni of Congress and congressional staffs, are 
effective because they earn, or have earned, the gratitude and trust of of-
ficials. Officials in need of data or arguments in support of their positions 
often turn to lobbyists for support, including on matters unrelated to a lob-
byist’s immediate interests.64 Sometimes committees or Members of Con-
gress hire lobbyists to serve in important staff positions related to the very 
issues about which they lobbied. Private sector expenditures on lobbying 
are many times greater than campaign contributions.65 The relationships 
between helpful lobbyists and officials generate feelings of gratitude that 
make officials reluctant to decline support for the lobbyist’s clients.66

On the other hand, the logic of representative government relies on 
representatives having accurate information about the problems and pref-
erences of the electorate. Direct communication between citizens, their or-

64 Nicholas W. Allard, Lobbying is an Honorable Profession: The Right to Petition and 
the Competition to be Right, 19 stan. L. & PoL’y Rev. 23, 42 – 44 (2008).

65 The Center for Responsive Politics compiles data on contributions and lobbying ex-
penditures based on reports mandated by federal laws and Congressional rules. See 
CenteR FoR ResPonsive PoLitiCs, www.opensecrets.org (last visited Oct. 23, 2015). 
There is general agreement that lobbying expenditures greatly exceed expenditures 
on campaign donations. See Mirko Draca, Institutional Corruption? The Revolving 
Door in American and British Politics 8 fig.3 (SMF-CAGE Glob. Perspectives Series, 
Paper No. 1 2014), available at http://www.smf.co.uk/wp-content/uploads/2014/10/
Social-Market-FoundationInstitutional-Corruption-the-revolving-door-in-American-
and-British-politics.pdf. The data themselves, however, are often of poor quality and 
almost certainly understate both sorts of expenditures, especially lobbying. Some data 
include and other data exclude state and local lobbying, but in principle all data exclude 
legal services provided by the same firms and individuals that lobby. The incentive 
of reporting firms is to minimize reported lobbying expenditures; legal expenses are 
not disclosed. See Austin C. Clemens, All Politics is Local, but Lobbying Is Federal 
and Local: The Validity of LDA Data, 16 bus. & PoL. 267, 268 (2014). Many scholars 
have mined these and related election data. Lake, supra note 37, at 88-96 (summariz-
ing recent findings). The current view, according to Lake, is that interest groups make 
both lobbying expenditures and campaign contributions, seeking to influence policy 
outcomes on specific issues. Id. at 96.

66 Even small favors can generate powerful feelings of gratitude. Ulrike Malmendier 
& Klaus Schmidt, You Owe Me 31-32 (Nat’l Bureau of Econ. Res., Working Paper 
No.18543, 2012). 
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ganizations, and representatives is an important means of acquiring such 
information. Indeed, the Petition Clause of the First Amendment protects 
such communication. Yet such protected communications, accompanied by 
support of the candidate for election or re-election, appears to have the 
same consequence as a cash bribe. 

The Supreme Court faced one facet of the problem in Citizens United, 
which focused on “independent” campaign expenditures in support of a 
candidate, as opposed to contributions made directly to a candidate. The 
Court had previously upheld most statutory limitations on direct contribu-
tions as well as reporting requirements. In Citizens United, the Court had 
to balance the public’s interest in clean politics against the First Amend-
ment freedoms to speak and to petition Congress. 

The Court’s exceedingly narrow definition of corruption as common 
bribery informed its decision. The Court evaded the real question posed 
by corporate expenditure in the context of systemic faction-based political 
corruption.67 Most constitutional scholars object to the Court’s definition 
of corruption, or at least to the Court’s originalist argument for the defini-
tion. nevertheless, it is difficult to fault the Court for its choice to promote 
free expression at the necessary expense of corruption—corruption that, in 
any case, would not be much reduced by regulation of political spending.

notoriously, candidates and contributors have evaded or avoided a 
succession of attempts to limit direct campaign contributions. There is usu-
ally a lawful way around any regulatory constraint, albeit generally at some 
cost. Given that the very politicians targeted by the regulations draft the 
regulations, any other result would be surprising.68 

Campaign finance reform, even if it “succeeded,” would not solve the 
problem posed by political representatives whose incentives are at odds 
with the interests of the People. Well-organized and well-financed interests 
would still be able to influence officials. Given the Framers’ choice to pro-
mote access to legislators and their reliance on elections, combined with 
the inherent ambiguity of political motivation, campaign finance reform 
appears futile as a remedy for systemic corruption.

67 See Post, supra note 40, at 58.
68 In recent developments, the Supreme Court struck down limits on aggregate individual 

contributions, McCutcheon v. FEC, 572 U.S. 1434, 1462 (2014), and Congress passed 
legislation increasing permissible contribution caps on contributions to parties. See, Eliza 
Newlin Carney, Parties Poised to Exploit Broad New Rules, RoLL CaLL (Jan. 6, 2015, 
12:00 PM), http://blogs.rollcall.com/beltway-insiders/parties-poised-to-exploit-broad-
new-rules; Press release, Fred Werthheimer, Statement on Reid-McConnell “Bipartisan” 
Deal to Eviscerate Anti-Corruption Campaign Finance Laws (Dec. 10, 2014), available 
at http://www.democracy21.org/legislative-action/press-releases-legislative-action/fred-
wertheimer-statement-on-reid-mcconnell-bipartisan-deal-to-eviscerate-anti-corruption-
campaign-finance-laws. Presidential candidates were also accused of “skirting” federal 
election rules. See Eliza Newlin Carney, Presidential Hopefuls Skirt FEC Rules, Roll 
Call (Feb. 26, 2015, 3:00 PM), http://blogs.rollcall.com/beltway-insiders/presidential-
hopefuls-skirt-fec-rules-rules-of-the-game. 
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c. tighten regulAtion of loBBying 

Although statutes require Washington lobbyists to register, identify clients, and 
report contributions, there is little chance that such regulation has or will re-
duce corrupted legislation. After all, the First Amendment encourages lobby-
ing. If lobbying were effectively ended, isolated elected officials would have less 
information about legitimate (welfare-enhancing) legislation and legislative 
debate would be less well informed. Moreover, restrictions on access by cur-
rent lobbyists do not address the underlying problem, which is that important 
unorganized interests lack the means to hire professional lobbyists. In other 
words, lobbying is not the problem; the problem is imbalanced lobbying. It is 
unclear, however, how to define or achieve “balanced” lobbying. Regulation 
cannot make lobbying more balanced. Once again, as with campaign finance, 
it appears futile to rely on reforms aimed at decreasing the effectiveness or im-
balances of lobbying as a means to improve legislative outcomes. 

d. congressionAl reform

Congressional reform could be a path to mitigate corrupt legislation. On 
several occasions, Congress has found the means to impose discipline upon 
itself and its members. For example, a legislative branch agency, the Congres-
sional Budget Office (CBO), “scores” proposed legislation with respect to 
impact on budget deficits. Members of Congress generally accept the result 
as an authoritative bipartisan constraint on deficit spending. Another reform 
permits a suspension of normal procedure for trade bills, the so-called “fast-
track” for ratification of trade agreements. Similarly, the Base Closing Com-
mission (BCC) reviews proposed retirements of domestic military facilities. 
The BCC produces a list of recommended closings, and the Congress votes 
on the package as a whole, rather than on individual closings. 

Finally, both houses of Congress have rules restricting non germane 
amendments to bills on the floor and restrictions on so-called “earmarked” 
bills proposed by individual legislators. nevertheless, these rules are not 
effective. Corrupt bills often become law by riding the coattails of “veto-
proof” spending bills in the form of non-germane amendments or line items 
inserted in committee or in conference.

The problem with many, perhaps all, congressional reforms is that 
Congress cannot bind itself to follow its own rules next week, much less bind 
future Congresses. The most recent law on a given matter always trumps 
preceding laws. Moreover, majority party leaders can decide with impunity 
to ignore congressional rules simply by suspending them. no branch, court, 
or police agency can intervene; for example, party leaders are in continuing 
negotiations with members of their caucuses to gain support for legislation 
that advances party objectives. A crucial bargaining tool in the negotiations 
is the leaders’ ability to include bills favored by particular members (and 
the interests supporting that member) in the portfolio of must-pass party 
legislation. This mechanism is necessary to party discipline and congres-
sional leaders are unlikely to let procedural rules prevent its use.
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e. the westminster system

One of the remarkable features of Madisonian democracy is its competing 
independent but inter-dependent branches. Most democracies use a par-
liamentary system. In the Westminster system, the prime minister is both 
head of government and the leader of the majority party or coalition in the 
legislature. The prime minister’s party controls the legislative agenda and 
executes the resulting law, directing a permanent professional civil service. 
Gridlock normally is absent from such a system, or has been since the mon-
arch and the House of Lords have been effectively taken out of the picture.

When it comes to the role of well-organized interests and lobbyists, the 
situation in Britain and other parliamentary democracies is no different from 
the United States.69 Corrupt influences, corrupt practices, and important ill-
organized interests exist everywhere. Party leaders still need to negotiate with 
members of parliament, and both candidates and parties crave financial and 
career support from interest groups. 

The chief relevant difference between Washington and Westminster 
is that in Britain there is no ambiguity about assigning responsibility for 
policy and performance to the current majority party, which may give vot-
ers a clearer basis for their decisions in the next parliamentary election. 
While a parliamentary system might alleviate the frustrations associated 
with Washington “gridlock,” it is far from clear that it would significantly 
reduce corrupt laws or corrupt law enforcement by administrative agencies 
in non-salient matters. The party in power and sometimes the minority, 
in general, would retain incentives and numerous opportunities to cater 
to elite interests without regard to the public welfare. Finally, pursuit of a 
parliamentary structure in the United States would almost certainly require 
a massive constitutional amendment or a constitutional convention under 
Article V, perhaps a dangerous undertaking.70

69 Draca, supra note 65, at 13-14. 
70 Article V offers two methods: congressional legislation ratified by a supermajority of 

the states, or a constitutional convention, for which the only precedent is the Phila-
delphia Convention of 1787. Although beyond the scope of this Essay, constitution-
al reform in the U.S. is thought to be hampered by the grave difficulty of amending 
the Constitution. But see Tom Ginsberg & James Melton, Does the Constitutional 
Amendment Rule Matter at All? Amendment Cultures and the Challenges of Measur-
ing Amendment Difficulty, (Coase-Sandor Inst. for Law & Econ., Working Paper No. 
682, 2014). available at http://chicagounbound.uchicago.edu/law_and_economics_wp 
(conducting empirical analysis and arguing that attitudes about amending constitutions, 
or “amendment culture,” is a better predictor of how easily and often a constitution 
may be amended than the number and rigidity of formal legal barriers to amendment). 
As noted above, tacit amendment by the Supreme Court is far more common than the 
formal routes. 
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f. the presidentiAl veto And the unitAry executive

Why does the President not simply veto corrupt welfare-reducing legislation? 
Most Presidents have wielded their veto power sparingly. This is not difficult 
to understand. First, the Supreme Court has denied the President line item 
veto power.71 That enables Congress to package corrupt legislation in bills 
that the President cannot veto without endangering his own agenda or even 
the Republic.72 Further, Presidents are in much the same position as congres-
sional party leaders—they are in continuing negotiations, a repeated game 
with Congress, its leaders, and its members as they seek to advance their 
own legislative agendas. If they adopted a policy of vetoing corrupt legisla-
tion, that might forestall the passage of such legislation but only at the price 
of depriving themselves of a key negotiating tool. In addition, Presidents are 
themselves often beholden to the same interest groups that influence Con-
gress. even Presidents who cannot succeed have loyalties to aides, appointees, 
and nowadays, family members with political ambitions requiring elite inter-
est support.

A realistic appreciation of the political constraints facing any President 
also undermines a proposed reform aimed at malfeasance in the federal 
administrative bureaucracy, which includes cabinet departments as well as 
independent agencies. Justice elena Kagan, then a Harvard law professor, 
discusses the idea in a 2001 law review article.73 

The premise of the unitary executive (which Kagan calls Presidential 
Administration) is that most so-called “independent agencies” such as the 
Federal Communications Commission (FCC) or the Securities and ex-
change Commission (SeC) are in thrall to the interests they regulate, pro-
ducing rules and regulations harmful to public well-being. The Ford and 
Carter administrations abolished or greatly pared back many regulatory 
agencies. This was due in part to activism by the Senate Judiciary Commit-

71 Clinton v. City of New York, 524 U.S. 417, 448 – 49 (1998).
72 The line item veto is politically as well as constitutionally controversial, implicating 

the separation of powers as well as the legislative process. One point of departure is to 
note that the governors of most states enjoy line item veto power, in varying forms, and 
that the Supreme Court has long enjoyed and exercised a line item veto in reviewing 
the constitutionality of federal legislation. Whatever theoretical changes in the rela-
tive powers of the branches or in legislative logrolling may result from line item veto 
authority, it does not seem to have engendered cataclysmic consequences. See John R. 
Carter & David Schap, Line-Item Veto: Where Is Thy Sting?, 4 J. eCon. PeRsP. 103, 112 
(1990) (reviewing empirical studies and finding that they “provide little or no evidence 
that total spending, budget outcomes, or executive power are substantially affected in 
general by item-veto authority”); Philip G. Joyce & Robert D. Reischauer, The Federal 
Line-Item Veto: What Is It and What Will It Do?, 57 Pub. admin. Rev. 95, 95-96 (1997) 
(casting doubt on whether the Line Item Veto Act, P.L. 104-130, would have the dra-
matic effects on expanding executive power or reducing the federal deficit as Members 
of Congress predicted).

73 Elena Kagan, Presidential Administration, 114 haRv. L. Rev. 2245, 2254 (2001). 
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tee, then chaired by Senator Ted Kennedy. In almost every case, the result of 
deregulation was to improve consumer welfare through lower prices, better 
service or both.74 

The evidence from this episode is consistent with the premise for ab-
olition of the independent administrative agency system more generally. 
Kagan’s suggestion is for the President simply to assume the duties of the 
independent agencies under Article II of the Constitution. For this to suc-
ceed, the Supreme Court would have to reverse or distinguish its holding 
in Humphrey’s Executor v. United States, a Depression era decision up-
holding Congress’s right under Article I to delegate some of its powers to 
the agencies without thereby granting supervisory power to the President.75 
Members of Congress would then have reduced influence on policy making 
by the agencies. elite interests may face greater resistance within the execu-
tive branch than in the legislature. For analysis of the impact of Humphrey’s 
Executor on the Madisonian separation of powers see Rao, note 49, supra.

However, giving the President responsibility for the work of the inde-
pendent administrative agencies runs into the same difficulty as relying on 
the President to veto corrupt legislation. The President has political reasons 
to permit some corrupt activity that a disinterested monitor would lack. 
Further, there are many agencies, parts of the executive branch, where con-
gressional influence exercised through oversight and appropriations domi-
nates presidential control.

g. direct democrAcy76

The golden age of Athenian democracy relied on direct government by the 
people. All citizens could vote on matters of policy. Functionaries, including 
military leaders, were either directly elected or selected at random from the 
citizenry for very brief terms. This system was—and still is—much admired 

74 Winston surveys studies of the effects of deregulation. See generally Clifford Winston, 
Economic Deregulation: Days of Reckoning for Microeconomists, 31 J. eCon. Lit-
eRatuRe 1263 (1993). The Reagan administration and others later rolled back banking 
regulation including, unfortunately, financial institution risk-taking and private institu-
tions that are “too big to fail,” and thus subsidized with lower capital costs at public 
expense.

75 295 U.S. 602, 628, 631-32 (1935) (finding that Congress could limit the President’s 
ability to remove the Chairman of the Federal Trade Commission to removal “for 
cause,” because the FTC’s authority mixed executive, legislative, and judicial func-
tions, and thus “cannot in any proper sense be characterized as an arm or an eye of the 
executive … and “must be free from executive control”).

76 For surveys of the literature on direct democracy, especially the cognitive challenges 
associated with voting in complex referenda, see generally shaun bowLeR & todd 
donovan, demanding ChoiCes: oPinion, voting, and diReCt demoCRaCy (1998), and 
Arthur Lupia & John G. Matsusaka, Direct Democracy: New Approaches to Old Ques-
tions, 7 ann. Rev. PoL. sCi. 463 (2004).
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by political philosophers. It eliminates or at least reduces to an irreduc-
ible minimum the problem of agent corruption. However, the Athenian sys-
tem was flawed in several ways. It was not inclusive—noncitizen residents, 
women, and slaves could not participate. The Assembly suffered from the 
natural defects of “crowd-sourcing”—a weakness for impulsivity and a 
tendency to be guided by emotion and demagoguery rather than logic and 
knowledge. A standard example is the Athenian Assembly’s disastrous deci-
sion, described by Thucydides, to invade Sicily in 415 B.C.77 

Direct democracy has avid advocates even today. Modern technol-
ogy offers potential solutions to the problem of voter numerosity. Political 
scientists such as Fishkin have offered methods (and some evidence from 
experiments with a “deliberative” decision process) designed to overcome 
voter ignorance, emotional motivations, and free rider incentives.78 Of 
course, any direct process is subject to (and would rely in part upon) per-
suasive advocacy by well-organized and well-funded interests. Bias in favor 
of those interests is the likely result.

McCormick, channeling some of Machiavelli’s lesser-known work,79 
has suggested reliance on a system of selecting legislative representatives at 
random from among eligible citizens, excluding those from the elite class.80 
That may preserve the advantages of having full-time representatives while 
eliminating corrupting incentives related to election and re-election cam-
paigns. However, random selection would not eliminate corrupting influ-
ences arising from imbalanced interest group lobbying. Juries may be se-
questered, but not legislators. A citizen selected at random for a brief term 
in Congress, with no chance of serving a second term, would be particularly 
dependent on interest group sources of information and professional advo-
cacy.

h. limited government

A traditional conservative or libertarian perspective is that political cor-
ruption is an inevitable consequence of big government, with an obvious 
remedy: less government. However, that does not solve the problem of cor-
ruption. This remedy ignores the likelihood that the People simply prefer 
many or most of the entitlement and regulatory programs that inhabit the 
expanded sphere of federal jurisdiction. If so, reducing the scope of the fed-
eral jurisdiction would likely require devolution of these programs to the 

77 aLan Ryan, on PoLitiCs: a histoRy oF PoLitiCaL thought: FRom heRodotus to the 
PResent 25-28 (2012). 

78 James s. Fishkin, when the PeoPLe sPeak: deLibeRative demoCRaCy and PubLiC Con-
suLtation 21-31, 95-105 (2009).

79 Niccolo Machiavelli, Discourses on the First Ten Books of Titus Livius, reprinted in 
the PRinCe and the disCouRses 99 (Christian E. Detmold trans., Random House, Inc., 
1950) (1531). 

80 John P. mCCoRmiCk, maChiaveLLian demoCRaCy 183-85 (2011).
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individual states. State governments face many of the same problems with 
political corruption as the federal jurisdiction. Pushing the problem down 
one level does little or nothing to solve it. nevertheless, effective remedies 
on a state-by-state level could include those considered here.

i. wAtchdogs And whistleBlowers

The growth of the Internet has greatly reduced the cost of communicating 
specialized information to large audiences. One result has been the crea-
tion of numerous “watchdog” organizations, both partisan and nonparti-
san, publicizing lapses by legislators and agencies. The category overlaps 
with investigative journalism and with individual government employees 
(“whistleblowers”) who leak and publicize agency misdeeds, especially 
those that officials attempt to conceal. The most famous recent whistle-
blower, and certainly the most effective in bringing about change, is ed-
ward J. Snowden, who passed secret U.S. government documents to web 
sites and newspapers. The documents revealed extensive, and arguably un-
lawful, government monitoring of private communication of U.S. citizens.81 

Watchdogs and whistleblowers have a potentially important role, like 
all media, in making the public aware of dubious government policies and 
procedures. Several factors, however, reduce their effectiveness in combat-
ing welfare-reducing corruption. First, partisan sources or public donations 
typically fund these organizations; in either case, the nature of the fund-
ing source and any watchdog’s need for continued funding introduces a 
source of bias that limits its credibility. Second, watchdog organizations 
seldom are staffed with the skilled analysts equipped to assess the impact of 
highly technical legislation and regulatory policies on the welfare of those 
affected. Third, watchdog groups have no direct power to intercede because 
they cannot end the harm caused by corrupted legislation and regulation. 

VI. Quality control—in business, sports, and politics

The preceding discussion of popular remedies for political corruption fo-
cuses on the selection and regulation of elected representatives and fac-
tions. none of these remedies have been (or would appear to be) effective 
or, in some cases, practicable. It is useful to step back at this point and 
ask how nongovernment organizations mitigate principal-agent corruption 

81 Julia Angwin et al., AT&T Helped U.S. Spy on Internet on a Vast Scale, n.y. times 
(Aug. 15, 2015), http://www.nytimes.com/2015/08/16/us/politics/att-helped-nsa-spy-
on-an-array-of-internet-traffic.html.
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(or equivalently, increase principal-agent incentive compatibility). Leaving 
aside formal civil and criminal legal remedies, such measures include rela-
tional contracts with suppliers and employee compensation designs mostly 
inappropriate to political representation.82 

A more general approach in commercial contexts is quality control. 
Quality control (of products and services) includes the incentive-related 
measures just mentioned but is grounded on direct measurement and evalu-
ation of outcomes. Firms inspect and test finished products and services for 
adherence to design specifications and customer satisfaction. A feedback 
loop adjusts organizational practices and incentive structures. 

Law in its various forms is a major “output” of the administrative 
state. (Increasingly, the federal government outsources or delegates to the 
states the actual delivery of government services.83) The output of law is 
of poor quality, in part because of corruption, but also due to poor or no 
quality control.84 Compared to ordinary practice in the private sector, there 
is only vestigial or nominal attention to the relationship between output 
and the well-being of clients. Corrupted elections are a poor substitute for 
best-practice quality control. Law at the national level is a monopoly of 
the state; competitive discipline is absent. The rivalry that stems from the 
separation of powers is seldom about substantive policy; it is chiefly about 
branch jurisdiction. The rivalry may protect against tyranny but it does lit-
tle to forestall corruption. 

Quality filters such as presidential vetoes and judicial review attend 
only to a small subset of legislation and seldom address the general wel-
fare objective of the Preamble. The filtering role of the media is confined 
to issues of high salience that do not correspond systematically to issues 
that most deeply impugn welfare. The media seek to produce audiences, 
chiefly by appeal to emotion, especially fear. By reporting on criminal cor-
ruption and high-visibility boondoggles (such as the Alaskan “bridge to 
nowhere”85), the media incite contempt for politicians but not attention to 
the welfare and distributional consequences of lawful corruption. 

82 For discussions on economic models of intraorganizational incentive structures com-
patible with improved or optimal organizational performance, see generally, Philippe 
Aghion & Richard Holden, Incomplete Contracts and the Theory of the Firm: What 
Have We Learned over the Past 25 Years?, 25 J. eCon. PeRsP. 181 (2011); Robert Gib-
bons, Four Formal(izable) Theories of the Firm, 58 J. eCon. behav. & oRg.200 (2005).

83 One scholar has noted the trend toward outsourcing or “privatizing” government ser-
vices, analogizing that trend to the creation of the administrative state in the middle of 
the last century, and speculating on the implications for, among other constitutional 
matters, the separation of powers. See Jon D. Michaels, An Enduring, Evolving Separa-
tion of Powers, 115 CoLum. L. Rev. 515, 570-72 (2015).

84 sChuCk, supra note 8, at 161-97 (examining public policy failures that arise from poor 
information, rigidity, lack of cooperation, and mismanagement).

85 Carl Hulse, Two ‘Bridges to Nowhere’ Tumble Down in Congress, n.y. times (Nov. 17, 
2007), http://www.nytimes.com/2005/11/17/politics/two-bridges-to-nowhere-tumble-
down-in-congress.html.
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In a Madisonian government the most natural way to interdict cor-
rupted law (and thereby to deter its instigation) in one branch is to assign 
another branch the responsibility and power to monitor and constrain the 
effects of processes that have been corrupted.86 (See Madison’s argument 
in The Federalist No. 10, which includes the epigraph at the beginning of 
this essay.) To accomplish this, we need an “independent” monitor, with 
the power to assess and veto legislation and agency policy that fails sub-
stantively to advance the aims of government set out in the Preamble. Such 
a function could supply Madisonian intramural discipline focusing on the 
welfare reductions produced by elite rent seeking.

The American people are familiar with the roles of umpires, referees, 
and kindred officials in sports contests. In addition, while umpires strive to 
score pitches and runs accurately, their task is to look at plays, not the re-
cruitment of players. The focus generally is on output or performance, not 
inputs or form. Partisans do often question the rulings of umpires and refs, 
and sports officials sometimes accept bribes or bet on the outcome of con-
tests, but for the most part sports officiating is credible. Teams and leagues 
aim to make profits for their owners, an objective that requires, among 
other things, credible officiating of games. In a sense, sports teams and 
leagues are analogous to the People in a democracy in needing to monitor 
and maintain the credibility of officiating and competition by the players on 
the field. This is not accomplished by asking baseball fans to elect umpires. 

Madisonian democracy recognizes the People themselves as the only 
legitimate source of political power. However, Madisonian democracy also 
recognizes that the People are unreliable—even dangerous—as a source 
of day-to-day legislative action. Instead, the People entrust their power 
to elected representatives. As noted above, this makes elected officials the 
agents, in an important sense, of the People. 

All agents are unreliable to some degree because of self-interest, par-
ticularly if their performance is difficult to monitor or evaluate. Madison 
relied on competitive elections to control this conflict of interest. We can 
assume that Madison understood that elections would be biased if the par-
tisan influences on voter choices are biased, but saw no better option. In the 
modern world, voters are woefully bad judges of the performance of their 
political agents. Voters generally are incapable of monitoring the perfor-
mance of legislators, at least on non-salient issues. 

Unlike private businesses, legislators are not vulnerable to product li-
ability lawsuits. It would be an improvement to rely on disinterested pro-
fessional umpires to decide which legislative “plays” are welfare-enhancing 
and which are not, particularly if the umpires themselves could be insulated 
from the political processes that lead to corrupt laws and policies. 

86 See The Federalist No. 10 (James Madison). An umpire role is useful not only in miti-
gating lawful corruption but also in detecting errors and non-corrupt promotion of local 
constituent interests at the expense of the general welfare.
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The judicial branch is the sort of umpire that qualifies as a Madisonian 
element of government. The courts have many roles, but their umpire role 
is to protect citizens from infringements of constitutional or other rights by 
other branches of government. Article III courts, while not immune from 
human failings, are generally trusted by the public—at least more so than 
the other Madisonian branches.87 The courts could be helpful in stemming 
lawful corruption if they were competent and willing to police not just the 
infringement of rights, but also infringements of welfare, or else to treat 
freedom from government interference with the pursuit of happiness as a 
negative right.

As with the canonical branches of government, no one should expect 
perfection from a new “officiating” branch. Welfare-oriented umpires will 
not perfect or “optimize” the output of law, but at least welfare and equity 
issues will have a place, and an institutional advocate, in the debate. no less 
important, insulated umpires will reduce the elite bias that infects current 
lawmaking. As for legitimacy, what matters in the end is whether people 
trust the government to act in their interests. Despite being thoroughly un-
democratic, the judiciary is seen as far more trustworthy than Congress, and 
an umpiring branch may usefully rely on similar organization features.

This essay does not explore the technical means by which to assess the 
welfare and distributional effects of law. Modern benefit-cost-risk-distribu-
tion analysis seeks to include assessments of the significant values citizens 
place on environmental amenities (such as clean air and water), public ser-
vices, and policy preferences, including preferences for distributional eq-
uity. The literature is enormous.88 

Ultimately, of course, the question is whether a given law or policy in-
creases happiness, compared to the status quo or some counterfactual, and 
of what relevant categories of the population. Suffice it to say for present 
purposes that the practice of benefit-cost-risk-distribution analysis applied 
to legislative impact is no less objective, reliable, or accurate than the consti-
tutional and statutory analysis carried out by the Supreme Court. We accept 
the Court’s decisions not because its reasoning is convincing—obviously it 

87 Confidence in Institutions, supra note 47; Trust in Government, supra note 47. 
88 See, e.g., Adam Davidson, The Economy’s Missing Metrics, N.Y. Times Mag. (July 5, 

2015), http://www.nytimes.com/2015/07/05/magazine/the-economys-missing-metrics.
html; Jason J. Fichtner & Patrick A. McLaughlin, Legislative Impact Accounting: Re-
thinking How to Account for Policies’ Economic Costs in the Federal Budget Process 
3 (George Mason Univ. Mercatus Ctr. Working Paper, 2015), available at http://mer-
catus.org/publication/legislative-impact-accounting-rethinking-how-account- policies-
economic-costs-federal; John F. Helliwell et al., Empirical Linkages between Good 
Government and National Well-Being 1-4, 17-18 (Nat’l Bureau of Econ. Res., Working 
Paper No. 20686, 2014), available at http://www.nber.org/papers/20686; Richard Wil-
liams & James Broughel, Principles for Analyzing Distribution in Regulatory Impact 
Analysis 1-2 (George Mason Univ. Mercatus Ctr., Mercatus on Policy Working Paper, 
2015), available at http://mercatus.org/publication/principles-analyzing-distribution-
regulatory-impact-analysis. 
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is not convincing to the dissenters—but because we accept the legitimacy of 
the rule of law, imperfect as it is, and the necessity for finality.

How could we include umpires in the current Madisonian system? 
Several possibilities suggest themselves.

A. suBstAntive review in the supreme court

The United States lacks a constitutional court separate from its judicial 
court of last resort. According to Article III of the Constitution, the Su-
preme Court was to be a court of last resort for the resolution of disputes. 
John Marshall, Chief Justice of the Supreme Court from 1801 to 1835, 
believed that his Court should also be a constitutional court with the power 
to strike down federal legislation that was inconsistent with the Constitu-
tion. In Marbury v. Madison, 5 U.S. 137 (1803), the Court awarded itself 
the right to a line item veto. At a stroke, this made the judiciary a coequal 
branch of government. Congress might have challenged this usurpation by 
initiating an Article V amendment process, but did not.89 

Article III does not require any judge to have legal training, but the 
Supreme Court has always been made up of lawyers. The Court’s appel-
late role makes the appointment of lawyers natural. Other countries, how-
ever, often have separate constitutional courts, to which non-lawyers are 
appointed. France, for example, has the Conseil Constitutionnel (Consti-
tutional Council) on which former presidents of the Republic and other 
distinguished citizens sit. The Conseil rules on constitutional questions re-
ferred to it by any legislator, agency, or citizen. 

Because it is made up of lawyers, the U.S. Supreme Court approaches 
constitutional questions much as it approaches appellate review of cases: 
focusing chiefly on “matters of law” which are either procedural or involve 
statutory interpretation, giving much emphasis to precedent, and mostly ig-
noring substantive effects on welfare. Perhaps worse, for present purposes, 
it is constrained by “legal reasoning,” a mode of justification for changes in 
law in which several factors are alleged to motivate or limit some prior ac-
tion or doctrine, with respect to which the Court may now assign different 
subjective weights. 

A 2015 Supreme Court decision dealing with environmental Pro-
tection Agency (ePA) regulation of mercury emissions from coal-burning 
power plants illustrates the problem.90 The question was whether the ePA 
should consider costs in deciding to impose regulation. It was undisputed 
that the costs of compliance would exceed $10 billion per year, while the 

89 There is debate whether the power of judicial review of legislation was inherent in the 
British common law imported to America. See, e, g., Dudley Odell McGovney, The 
British Origin of Judicial Review of Legislation, 93 u. Penn. L. Rev. 1, 1-2 (1944). If 
it was, there was no “usurpation” by the Marshall Court.

90 Michigan v. EPA, No. 14-46 (U.S. June 29, 2015).
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benefits would be well under $100 million per year. An assessment of the 
effect on aggregate well-being, on these facts alone, would lead one to re-
ject the proposed regulation. However, the Court could reach this com-
monsense result only through a tortuous analysis of the Clean Air Act, the 
Administrative Procedure Act, canons of statutory interpretation, and other 
legal materials. In the end, the Court’s legal analysis rests in large part on 
the observation it would be unreasonable for the ePA (or the Congress) to 
ignore cost. This, despite numerous instances in which Congress has man-
dated explicitly that costs be ignored in environmental matters, notably in 
connection with endangered species.91 

A more catholic constitutional court would consider substantive anal-
ysis of effects and treat “facts” as within its competence. What this suggests, 
unfortunately, is that the U.S. Supreme Court is unlikely to be comfortable 
asserting a position that would be perfectly natural for the French Con-
seil—for example, that a statute was unenforceable because its substance or 
effect was inconsistent with the general welfare standard in the Preamble to 
the Constitution, or with its “spirit.” Still, the modern Court has “found” all 
sorts of new rights and entitlements in the Constitution just as the Marshall 
Court “found” a momentous new right for itself.

Whether the U.S. courts would accept economic well-being and col-
lective action pathology as a new dimension of the nebulous concept of 
due process may be the key to tacit acceptance of an umpire role. Richard 
Hasen, advocating such a development, admits that “[d]espite longstanding 
public and scholarly concern about rent-seeking, I am aware of no court 
that has ever considered whether national economic welfare could be con-
sidered a sufficiently important (even compelling) government interest that 
could justify [anti-]lobbying (or other) laws.”92 An exception is the forlorn 
dissent in Citizens United: 

When large numbers of citizens have a common stake in a measure that 
is under consideration, it may be very difficult for them to coordinate 
resources on behalf of their position. The corporate form, by contrast, 
“provides a simple way to channel rents to only those who have paid 
their dues, as it were. If you do not own stock, you do not benefit from 
the larger dividends or appreciation in the stock price caused by the pas-
sage of private interest legislation.” … Corporations, that is, are uniquely 
equipped to seek laws that favor their owners, not simply because they 
have a lot of money but because of their legal and organizational struc-
ture. Remove all restrictions on their electioneering, and the door may be 

91 “The plain intent of Congress in enacting this statute was to halt and reverse the trend 
toward species extinction, whatever the cost.” Tenn. Valley Auth. v. Hill, 437 U.S. 153, 
184 (1978) (interpreting the Endangered Species Act of 1973). 

92 Hasen, supra note 47, at 235.
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opened to a type of rent seeking that is “far more destructive” than what 
noncorporations are capable of.93 

The relatively narrow traditional perspective of the U.S. Supreme Court 
is unfortunate because the Court represents the least controversial of the 
possible means to establish a credible umpire function within the existing 
Madisonian system. As John Marshall demonstrated, no formal amend-
ment is required for the Court to assert such a power, although a modern 
Court would doubtless move with greater diffidence than did Marshall. 
One way to begin might be for a President to appoint a distinguished non-
lawyer to the Court.94

B. Agencies responsiBle for policy evAluAtion: omB, cBo, gAo

Other solutions to the problem of creating a legitimate and credible umpire 
to serve as a substantive filter for legislative and administrative corrup-
tion seem to require a constitutional amendment.95 Any number of exist-
ing agencies, including the Office of Management and Budget (OMB), the 
CBO and the GAO have the necessary expertise to make such judgments, 
but lack not only the authority to veto legislation or administrative actions 
but also the political legitimacy to survive resulting push back. Some bet-
ter method for appointing umpires would be required, such as presidential 
appointment with supermajority senate confirmation. Those distressed by 
“gridlock” in Washington today clearly will be even more distressed to con-
sider yet another locus of veto power over legislation.96 The first response to 
this is that veto points in the legislative process have proliferated precisely 
because of systemic corruption; each veto point provides an opportunity 
to extract payments from elite interests, rather like the highway holdups 
operated by “rebel” groups in lawless nations. Alternatively, one can argue 
that from a Madisonian perspective it is not so obvious that gridlock is a 
bad thing. It is a natural result of the checks and balances established to 
protect the People from ill-considered laws. Further, if a fourth branch of 
umpires existed, it would deter expenditures on corrupted legislation likely 

93 Citizens United v. FEC, 558 U.S. 310, 471 (Stevens, J., concurring in part and dissent-
ing in part) (quoting Robert H. Sitkoff, Corporate Political Speech, Political Extortion, 
and the Competition for Corporate Charters, 69 u. Chi. L. Rev. 1103, 1113 (2002)).

94 For a summary (and negative assessment) of proposals to subject regulatory decision 
making to stricter judicial review, see Fukuyama, supra note 5, at 467-476, and Einer 
R. Elhauge, Does Interest Group Theory Justify More Intrusive Judicial Review?, 101 
yaLe L.J. 31, 33-35 (1991).

95 Anything at all can be done, of course, without an amendment if none of the branches 
opposes it. See Ginsberg & Melton, supra note 70, at 1, 22-23, for an argument that 
amending the Constitution may not be so difficult as is commonly supposed, and Part 
8 below for an argument supporting the feasibility of an Umpire Amendment.

96 See supra note 55. 
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to produce an umpire veto. Paraphrasing Oliver Wendell Holmes, Jr., ex-
pectations of what umpires will do deter most rule infractions, not official 
action on every latent player impulse.97 

c. the grAnd jury

The grand jury is a potential model for an umpiring institution. The most 
obvious advantage is that the traditional federal grand jury already can be 
characterized as a fourth branch of government, and one designed to check 
abuse of government power.

“[R]ooted in long centuries of Anglo-American history,” … the grand 
jury is mentioned in the Bill of Rights, but not in the body of the Consti-
tution. It has not been textually assigned, therefore, to any of the branch-
es described in the first three Articles. It “is a constitutional fixture in its 
own right.” … In fact the whole theory of its function is that it belongs 
to no branch of the institutional Government, serving as a kind of buffer 
or referee between the Government and the people.98 

The grand jury is, at least in theory, independent of the executive branch, 
the legislative branch and even the judiciary, though it interacts with each. 
In centuries past the grand jury has from time to time bravely interceded to 
resist excesses of the executive,99 but today it more commonly is accused of 
being a mere rubber stamp for prosecutors. 

With a membership between sixteen and twenty-three citizens subject 
to the same qualifications as members of a petit jury panel, the federal 
grand jury is supposed to protect potential criminal defendants from abuse 
by politically appointed prosecutors. The grand jury votes on the sufficien-
cy of the prosecutor’s evidence to justify an indictment, a majority but no 
fewer than twelve votes being the minimum required to indict. Proceedings 
are conducted pursuant to Title III, Rule 6 of the Federal Rules of Criminal 
Procedure, which is a product of the legislature. A judge of the local district 
court has limited supervisory duties and issues subpoenas on behalf of the 
jury. At the state level, the duties of grand juries sometimes extend to civil 
matters. One state, California, has a “civil” grand jury in each county con-

97 “The prophecies of what the courts will do in fact, and nothing more pretentious, are 
what I mean by the law.” Oliver Wendell Holmes, The Path of the Law, 110 haRv. L. 
Rev. 991, 994 (1997).

98 United States v. Williams, 504 U.S. 36, 47 (1992).
99 See, e.g., Richard H. Kuh, The Grand Jury ‘Presentment’: Foul Blow or Fair Play?, 55 

CoLum. L. Rev. 1103, 1108-09 (1955) (noting the acquittal of Peter Zenger on charges 
of criminal libel against the British Crown by a New York colonial grand jury); Milton 
Nahum & Louis M. Schatz, The Grand Jury in Connecticut, 5 Conn. b.J. 111, 113 
(1931) (noting another, similar example from the colonial period). 

Unauthenticated
Download Date | 10/23/19 8:53 PMRECORD - 0001698



45

“To PromoTe The General Welfare”

cerned with investigating and recommending local government efficiency 
or policy reforms.

The essential elements of the traditional grand jury for present pur-
poses are its common law role of protecting citizens from the power of the 
state, its status as an agency outside the formal Madisonian framework, 
its composition of up to twenty-three ordinary citizens chosen at random, 
and its reliance on a professional staff to coordinate investigations. The 
work of the grand jury is defined by common law and statute. Arguably, the 
Congress could create a grand jury tasked with discovering and “indicting” 
corrupt law, bypassing the need for a constitutional amendment.

There are some obvious problems with relying on repurposed grand 
juries to serve as umpires. The power of a grand jury lies in denying per-
mission for the state to prosecute an alleged criminal when the prosecutor 
has insufficient basis to justify a trial. even “civil” grand juries are limited 
to making reports and recommendations. Congress would have to give an 
umpire grand jury the power to veto a law or regulation on the basis that 
the law reduced the “general welfare.” That is a lot of weight for the grand 
jury institution to bear—a change from protecting individual citizens from 
abuse of state power to protecting the People as a whole from abuses of 
state power. 

d. umpires of the pAst

There are at least two precedents for an umpire role in a republican form of 
government. One is the “Council of Revision”100 that existed briefly in new 
York State under its 1777 postcolonial Constitution, Article III of which 
stated:

And whereas laws inconsistent with the spirit of this constitution, or with 
the public good, may be hastily and unadvisedly passed: Be it ordained, 
that the governor for the time being, the chancellor, and the judges of 
the supreme court, or any two of them, together with the governor, shall 
be, and hereby are, constituted a council to revise all bills about to be 
passed into laws by the legislature; and for that purpose shall assemble 
themselves from time to time, when the legislature shall be convened; 
… And that all bills which have passed the senate and assembly shall, 
before they become laws, be presented to the said council for their revi-
sion and consideration; and if, upon such revision and consideration, it 
should appear improper to the said council, or a majority of them, that 
the said bill should become a law of this State, that they return the same, 
together with their objections thereto in writing, to the senate or house 
of assembly … who shall enter the objection sent down by the council at 
large in their minutes, and proceed to reconsider the said bill. But if, after 

100 I am indebted to Jack Rakove for pointing me to this episode.
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such reconsideration, two-thirds of the said senate or house of assembly 
shall, notwithstanding the said objections, agree to pass the same, it shall 
together with the objections, be sent to the other branch of the legisla-
ture, where it shall also be reconsidered, and, if approved by two-thirds 
of the members present, shall be a law.101 

The other and more substantial example of an official umpire charged to 
protect the interests of the People from the self-interest of the legislature 
and the executive is the “Tribune of the Plebs,” an elective office under 
the Roman Republic (c. 500-27 b.c.). The Oxford Classical Dictionary de-
scribes the Roman “Tribunate” as follows:

The tribuni plebis (or plebi), ‘tribunes,’ were the officers of the plebs 
first created … traditionally in 494 b.c … The tribunes were charged 
with the defense of the persons and property of the plebeians … elected 
by the plebeian assembly and exercising their power within … the city, 
the tribunes could summon the plebs to assembly and elicit resolutions 
(plebiscita). They asserted a right of enforcing the decrees of the plebs 
and their own rights … They possessed … a right of veto against any act 
performed by a magistrate … The full acknowledgement of their power 
came with the recognition of plebiscita as laws binding upon the whole 
populus and not just the plebs … Tribunes were first admitted to listen 
to senatorial debates; at least from the 3rd cent. BC they had the right to 
convoke the senate; … In the first surviving contemporary discussion of 
the tribunes, from about the middle of the 2nd cent., Polybius … states 
that ‘they are bound to do what the people resolve and chiefly to focus 
upon their wishes.’ Succeeding years saw the tribunate active in the pur-
suit of the people’s interest and the principles of popular sovereignty and 
public accountability, as evidenced by the beginning of the practice of 
addressing the people in the forum directly, the introduction of the secret 
ballot in assemblies, concern with the corn supply agrarian legislation, 
… and above all by the legislation and speeches, for which contemporary 
evidence survives, of Gracchus (123–122 b.c.)… Active tribunes came 
increasingly to be associated with the particular interests and grievances 
of the urban plebs …102

Briefly, the socioeconomic class called the “plebs” became restive under the 
tyranny of the aristocratic families that collectively ruled the Roman Re-

101 the FedeRaL and state Constitutions, CoLoniaL ChaRteRs, and otheR oRganiC Laws 
oF the states, teRRitoRies, and CoLonies now oR heRetoFoRe FoRming the united 
states oF ameRiCa 2628-29 (Francis Newton Thorpe ed., 1909) (emphasis added); see 
also Robert L. Jones, Lessons from a Lost Constitution: The Council of Revision, the 
Bill of Rights, and the Role of the Judiciary in Democratic Governance, 27 J.L. & PoL. 
459, 464, 485-88 (2012) (discussing the Virginia Plan’s proposal for a “Council of 
Revision,” presented at the 1787 constitutional convention). 

102 Tribuni plebis (or plebi), oxFoRd CLassiCaL diCtionaRy (3d ed. 2002). 
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public and staged a credible boycott. The aristocracy and the plebs nego-
tiated a lasting settlement that granted substantial political power to the 
elected representatives of the plebs. The Plebeian Assembly held these Trib-
unes of the Plebs to nonrenewable one-year terms. The Tribunes do seem 
to have sought generally to protect the interests of the plebeian class for 
several hundred years.103 

Our understanding of the political operation of the early Roman Re-
public is limited; most surviving materials were created centuries after the 
fact. Still, what we do know of the Plebeian Tribunate offers a useful model 
for a modern umpire that might reduce the social cost of political corrup-
tion, using the veto power. The relevance of the Tribunes to mitigation of 
modern systemic corruption is twofold: the Tribunes protected the people 
(or at least the plebs) from executive and legislative actions adverse to ple-
bian interests, and they did so ex post—after the legislation or action was 
enacted or ordered.

Of all the remedies discussed above, the establishment of an effective 
umpire function seems most likely to succeed in mitigating lawful corrup-
tion. The major difficulty is not the necessity to find consensus on some very 
important details (illustrated in Part 7), but rather the barrier of formal 
constitutional amendment, assuming that hurdle proved unavoidable. 

no one thinks that either method of amendment under Article V is 
easy or riskless. Indeed, the prospect of a convention is positively scary, giv-
en the 1787 precedent. As noted above, the Constitution is usually amend-
ed tacitly by the Supreme Court in the course of interpretation. Something 
like that likely will have to precede full realization of an umpire institution 
willing and able to call strikes on lawful political corruption. For example, 
perhaps a President could delegate “advisory” veto authority to a new or-
ganization within the executive branch, made up of umpires. This in itself 
would do little if anything to reduce corrupt legislation, but it might evolve 
into a more effective force, without the need for a formal amendment.

even a common understanding of “human nature” as given to us by 
a complicated mixture of nature and civil nurture should leave no one 
surprised at manifestations of antisocial tendencies in principal-agent re-
lations, including political representation. That is why we have so many 

103 The earliest surviving account of the Tribunate, by Polybius (c. 160 b.c.), likely paints 
too rosy a picture of the tribunes’ effectiveness. See generally PoLybius, the histoRies 
(Robin Waterfield trans., 2010) (c. 160 B.C.). In addition, it would be a mistake to 
regard the plebs as “the People” in a modern sense. As in classical Athens, women, 
slaves, and (perhaps) those who lacked land ownership were excluded, and participa-
tion in the Plebeian Assembly was determined by tribal membership. McCormick ex-
plores the advantages of reviving the Tribunes of the Plebs as a modern solution to the 
problem of political corruption. mCCoRmiCk, supra note 80 at 178-88. Posner provides 
a political economy perspective on the Roman constitution, including the tribunes. Eric 
A. Posner, The Constitution of the Roman Republic: A Political Economy Perspective 
17-29 (John M. Olin Law & Econ., Working Paper No. 540, 2010), available at http://
ssrn.com/abstract=1701981.
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mechanisms to contain it: audit trails, supervision, morality, religion, civil, 
criminal and reputational penalties, conscience, and so on. Political corrup-
tion in America is far from costly to its authors—it is a near requirement 
of holding a congressional seat, and it is boring to voters and media audi-
ences. We need something more effective than dreams of direct democracy, 
a return to limited government, or easily evaded controls on interest group 
activity. If we are to retain the bones of Madisonian democracy and still 
avoid the growing economic and equitable costs of corruption, we must 
tweak the Madisonian system. That calls for a branch whose only business 
it is to monitor and edit Washington’s massive output of corrupt law. 

VII. Illustrative details

For the sake of concreteness, and in emulation of McCormick,104 I set out 
below some candidate features of a new or fourth branch of the federal 
government designed to reduce the impact of legislative and administrative 
error and corruption on the well-being of the People. In political terms, the 
illustrative proposal is intended to counter the influence of elite interests 
in the legislature and the administrative process with a democratic institu-
tion representing the principal victims of elite power, the middle class.105 As 
with any Madisonian system, the effect of such a new branch would be felt 
chiefly through changes in the incentives of the remaining branches. 

The Constitution and its amendments leave most details up to future 
implementers. If we are to follow this tradition, only the most important 
provisions should be included in the “umpire amendment.” Which ones are 
most important? not necessarily those I have chosen to include in this il-
lustration. 

104 See mCCoRmiCk, supra note 80, at 170-188 (conducting a “thought experiment” on 
institutional reform).

105 For clarity, although the poor merit special attention and succor, they are not the ra-
tional targets of elite corruption; the poor have little worth stealing, and the harm done 
to them by corruption is the result of systemic efficiency losses. The middle class still 
has a collective share of half or more of the pie—an amount worth stealing through, for 
example, corrupted tax, trade, and regulatory policies.
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A.  the umpire Amendment106 

The United States Council of Review107

Article 7.1.1. 

(a) Promotion of the general welfare of the People being chief among the 
purposes of government, there is established a Council of Review, which 
shall not be within the branches established by Articles I, II or III of the 
Constitution.108 

(b) The Council may veto any Law or provision thereof judged likely to re-
duce the well-being of the People or that of the poorest citizens.109 

106 Republican members of the House and Senate introduced a bill in 2015 that bears 
some procedural and substantive similarities to the umpire proposal described below. 
See SCRUB Act of 2015, S. 1683, 114th Cong. (2015); SCRUB Act of 2015, H.R. 
1155, 114th Cong. (2015); H.R. Rep. No. 114-196, pt. 1, at 2-7 (2015).

107 The anodyne term “Council of Review” may dampen emotional reactions both for and 
against the proposal. 

108 The Council’s jurisdiction is limited to the “general welfare” clause, excluding the re-
maining enumerated goals in the Preamble, in order to keep its mission focused and its 
power within bounds. Lawful corruption affects official behavior on many issues, not 
just those that reduce well-being. Weisman and Confessore describe a recent example 
in a front-page article in the New York Times. Jonathan Weisman & Nicholas Confes-
sore, Donors Descend on Schumer and Others in Debate on Iran, n.y. times (Aug.12, 
2015), http://www.nytimes.com/2015/08/13/us/politics/in-efforts-to-sway-iran-de-
bate-big-money-donors-are-heard.html. The story describes donations made to Senator 
Chuck Schumer by rival groups supporting or opposing the proposed agreement with 
Iran restricting its capability to produce nuclear weapons. Senator Schumer is not up 
for reelection but is understood to need money in aid of his potential candidacy to lead 
his party in the Senate. (Donations of campaign funds to other politicians, or to party 
coffers, greatly influences selection for congressional leadership posts. Eliza Newlin 
Carney, Money Dominates Committee and Leadership Races: Rules of the Game, RoLL 
CaLL (Nov. 19, 2014, 5:00 AM), http://blogs.rollcall.com/beltway-insiders/money-
dominates-committee-and-leadership-races-rules-of-the-game/.) The point of the story 
for present purposes is that it is money from interest groups rather than a calculation 
of constituent interest that is thought to influence Senator Schumer’s position. Senator 
Schumer’s position is a political matter with no clear impact on aggregate well-being 
or on the distribution of income. Therefore, it is not the sort of matter with which the 
Council should be concerned. 

109 Such phrases as “general welfare,” “well-being,” and the like are not well defined. 
Within the founding documents the term whose meaning best serves as a bridge be-
tween the terminologies of 1788 and today is “happiness.” Happiness is something that 
people “pursue;” according to the Declaration it is one of the purposes of government 
to facilitate that pursuit. Current social science and neuroscience shed a great deal 
of light on what that means as a practical matter and how to measure it. The science 
of happiness is not settled in the same way that we think (incorrectly) of physics as 
“settled” science, but it is certainly no less settled than the application of law to dis-
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(c) For purposes of this Amendment, Law shall mean any provision or re-
lated provisions110 of the United States Code, the Code of Federal Regula-
tions, or a Bill enacted during the preceding congressional session.111 

(d) The Council’s action shall take effect when Congress next adjourns, ex-
cept that a two-thirds majority in each House of Congress may override 
the Council’s action.112

Article 7.1.2. 

(a) Any citizen of the United States, having voted in six of the last seven fed-
eral elections and meeting other standards, established by law, of charac-
ter, education, and mental fitness may apply to join the Council.113

(b) A new Member shall be selected by lot from among qualified applicants 
within 45 days of a vacancy, for a term to begin no later than 90 days 
after selection. 

(c) Members shall serve a term of 15 years.114

puted matters. Perhaps “the general welfare” should be formally defined in the Umpire 
Amendment in terms of the average or aggregate happiness of the people, with the pos-
sible addition of other characteristics of its distribution, such as variance and skewness. 
The suggested anti-regressive redistribution clause could be left implicit in the general 
welfare purpose, because happiness includes components of altruism and policy prefer-
ences for living in a just society. But clearly from a moral perspective this component 
of happiness is particularly important. 

110 This provides for line item vetoes. In dealing with enacted bills, it may be preferable 
to limit line item veto power to nongermane provisions. See supra note 72, discussing 
line item veto power.

111 There are many important timing and other issues associated with this broad definition 
of “Law.” Perhaps Statutes at Large (or other codes) should be specified instead of or 
in addition to the United States Code. 

112 Some enacted bills may require emergency action if the effect on well-being is immedi-
ate.

113 I am grateful to Peter Owen for this suggestion. While it may be helpful to include a 
cap on applicants’ prior year(s) earnings or wealth in order to exclude members of the 
elite, the restriction on lifetime income makes it very costly for those with high private 
sector incomes from wealth or employment to serve.

114 The composition of the Council, method of selection, and number of Members are 
each critical to issues of political independence, public trust, and competence. Having 
Members elected invites political corruption. Having Members appointed by, say, the 
President with Senate confirmation invites partisanship. Having only a few Members 
provides potential pressure points for influence; having many Members complicates 
discourse and may unduly potentiate the Council’s professional staff. 

The particular method described in 7.1.2 produces a Council of fifteen Members, 
with new appointments each year to fill vacancies. If new appointments were made 
four times a year the Council would have sixty Members; three appointments per year 
yields a membership of forty-five, and so on. Sixty or forty-five Members seems un-
wieldy for en banc discourse and decisions; fifteen may be the lower end of the range 
needed to discourage corrupting influences, particularly if all decisions to veto are re-
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Article 7.1.3. 

(a) Members must swear or affirm an oath of office prescribed by law. 
(b) For life upon their assumption of office, Members must renounce and 

divest to the Treasury all income from any source other than as described 
in this Article.115

(c) Members shall receive a salary, not less than twice the salary received by 
the highest-paid Member of Congress, which Congress may not vary dur-
ing their term of office.116 

quired to be en banc. Perhaps the number and method of selection of grand jurors is a 
useful precedent.

Choosing Members by lot from a very large panel invokes the legitimacy of modern 
petit juries as well as Athenian direct democracy. Imposing qualifications requirements 
(such as education) on the population of the panel tends to undermine legitimacy by 
suggesting elite bias. One middle ground might be random selection from a panel of 
middle-income or middle-wealth citizens, perhaps with moderate educational require-
ments such as at least two years of postsecondary schooling. 

The particular suggestion in 7.1.2(a) would likely produce Members relatively well 
informed about public affairs, engaged, and reasonably well educated, because such 
people are more likely to vote. Existing studies of voting patterns by age, education, 
and the like will shed light on these issues. See, e.g., Jan e. LeighLey & Jonathan na-
gLeR, who votes now?: demogRaPhiCs, issues, inequaLity, and tuRnout in the united 
states 58-66, 72-76 (2014) (studying the relationship of education and age with voter 
turnout); miChaeL s. Lewis-beCk et aL., the ameRiCan voteR Revisited 92-97 (2008) 
(reviewing studies and finding positive correlation between eligible voters’ interest in 
public affairs and the likelihood that they will actually vote); see also Ansolabehere & 
Hersh, supra note 25, at 456 (noting that people with a bachelor’s degree are more likely 
to vote compared to those without).The details in the illustration imply a minimum age 
of at least thirty. Perhaps there should be a maximum age as well—do we want a ran-
dom eighty-year old to be eligible for an office with a fifteen-year term? An alternative 
procedure combines nomination with random selection: The President, the Vice Presi-
dent, the Chief Justice, the Speaker of the House, the Majority Leader of the Senate, 
and the Minority Leaders of the Senate and House each nominate ten (10) candidates 
within forty-five days of a vacancy on the Council; that yields seventy nominations. 
Each vacancy on the Council is then filled, by lot, from among the nominees, with a 
two-thirds majority of the Senate required to confirm the candidate thus selected. The 
requirement of a two-thirds majority tends to discourage highly partisan or otherwise 
extreme candidates. Members of Congress, their first-degree relatives and senior staff 
may not be nominated until five years have elapsed since leaving office. (This and most 
other methods of choosing Members requires a start-up phase with, for example, ini-
tially staggered terms.) 

115 Implementers will need to deal with issues involving incomes of other family members, 
partially vested retirement savings and the like.

116 Salaries for Members of the Council must be set taking into account the effect of the 
restriction in clause 7.1.3(b) and the need to attract professional and other citizens away 
from careers that cannot be rejoined after service. Unlike elected officials, Council 
Members cannot expect income from post-service employment.
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(d) Congress shall by law provide for Members’ salaries to be increased or 
decreased annually after the conclusion of their service in accordance 
with the increase or decrease in the per capita income of citizens of the 
United States, after adjustment for inflation. 

(e) Members may receive limited and incidental income from appreciation 
in value of personal and residential real property, gifts unrelated to their 
office, and interest on loans made to the United States, as Congress may 
by law provide. 

(f) Members may be removed by a two-thirds majority of the Council or by 
impeachment, and Congress may by law provide for the dissolution of 
such Members’ rights or obligations under this Article. 

[Article 7.1.4.]117 

(a) The Council shall publish the reasons for its decisions. 
(b) Congress shall by law provide for the Council to compel testimony. 
(c) The Council may, if it deems necessary, deliberate in secret. 
(d) The Council shall elect, and may remove, its Chair, whose term shall last 

until the addition of a new Member. 
(e) The Council and its Members shall be protected with judicial immunity. 
(f) The Council may not override, or nullify a congressional override, of a 

presidential veto. 
(g) The Council may, for purposes of its review, consider what alternative(s) 

would prevail if the subject matter of the review were vetoed.118 
(h) The Council may decline to undertake any review requested of it.119 
(i) A stay pending a decision whether to review a new Law may not exceed 

45 days. 

117 This bracketed article is a placeholder for provisions whose merit or wording is less ob-
vious, or which perhaps belong in implementing legislation rather than in the Amend-
ment. A related issue is the extent to which existing law and procedures, currently 
affecting other agencies, are applicable to the Council, which is not part of any branch. 
It may be useful to establish a default status of non-applicability in the absence of con-
gressional action.

118 This is an important but easily overlooked issue. A law or regulation cannot be eval-
uated in isolation; its positive and negative effects on well-being must be assessed 
compared to something else, generally either the status quo ante enactment or some 
alternative law or regulation. The Council in some cases may have to make a political 
judgment as to the likely reaction of the government in the event of a veto.

119 Without control of its own docket, the Council could be overwhelmed with cases re-
quiring review. Moreover, the Council should have the ability to pick and choose cases 
in a way consistent with guarding its credibility and establishing expectations that it 
will exercise its “prosecutorial discretion” strategically. For example, arguably the 
Council should avoid overturning Laws that, even if perhaps welfare-reducing, were 
enacted accompanied by extensive public awareness and debate, thus invoking Madi-
sonian political legitimacy. See note 26, supra.
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(j) Any Law in effect upon ratification of this Amendment shall be subject to 
review by the Council for 10 years and thereafter for one year at 10-year 
anniversaries of the Law’s enactment.120 

(k) The Council may not veto a Law based solely on any provision of the 
Constitution except this Amendment,121 nor treaties except for those pro-
visions concerning international trade and commerce, nor Laws concern-
ing the armed services or national security, including declarations of war, 
except those provisions dealing with procurement.122 

(l) The Council may consider the principles of stare decisis in its decisions.123 
(m) The Council may not stay or veto appointments to federal executive or 

judicial offices made by the President with the advice and consent of the 
Senate.124 

(n) The Chair shall appoint, with the consent of the Council, a Staff Director 
with a renewable 5-year term.125 

(o) Professional employees of the Council shall serve “at will” and without 
tenure. notwithstanding any provision of law to the contrary, the Coun-
cil may offer staff compensation commensurate with that in the private 
sector. 

(p) neither a former Staff Director nor any former professional Council em-
ployee may earn income from representing or advising clients with busi-
ness before the Council before five years after leaving employment.

120 Older laws should not be exempt from review, but to make all older laws immediately 
subject to review may be unduly disruptive. From the point of view of the well-being of 
the People, the sensible thing would be to target first those Laws, old or new, that most 
significantly and directly reduce welfare. Of course, vetoing nearly any law requires 
careful analysis of its connections with a whole network of related laws and institu-
tions. One cannot extract one building block, however flawed, from the base of a tower 
with considering the effect on the rest of the tower. The Council should be guided by 
the medical maxim, primum non nocere—first, do no harm.

121 This is perhaps useful to distinguish the jurisdiction of the Council from that of the 
judiciary.

122 Trade barriers and corruption in procurement are major sources of reduced well-being. 
Other areas of foreign and military policy often involve complexities that the Council 
may be ill suited to consider. 

123 One mechanism by which the Council protects welfare is by changing the incentives 
of elite interests and legislators. This requires that the actions of the Council be reason-
ably predictable. 

124 This avoids excessive power in the Council and removes any temptation to speculate 
on the possible consequences of appointments.

125 This and the next two items may be useful in protecting the quality, independence, and 
integrity of the Council’s staff. The Council is required to make decisions based on 
sometimes-complex quantitative analyses and economic reasoning. It is very important 
that the Council acquire and retain a competent staff of experts, analysts, and commu-
nicators, especially given the Members’ amateur status.
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Article 7.1.5. 

Congress shall authorize and appropriate such sums as are necessary to 
provide the Council with staff support and facilities sufficient to perform 
its duties, and may otherwise provide by law for the implementation of this 
Amendment.126 

VIII. Feasibility

Proposing the creation of a fourth branch of government will produce 
snickers in any knowledgeable audience and puzzled frowns elsewhere. 
Many Americans have heard about the branches, checks, and balances 
from an early age, even if they do not have a very clear idea of the specifics. 
even people with no exposure to “civics” are quick to agree that politicians 
are corrupt—but what they imagine is bribery: trash bags filled with cash, 
delivered in dark alleys, or vacation condos on exotic islands. explaining 
the problem and costs of “lawful corruption,” how it arises despite the 
Madisonian checks and balances, how it ensnares well-meaning elected of-
ficials, and why interdiction of its effects is likely more effective than re-
forms aimed at causation, requires a multidisciplinary educational process. 
However, economic analysis yields the most convincing argument for the 
feasibility of reform.

elites engage in costly efforts to influence policy to advance their own 
interests and to defend against encroachments from rival elites. The result 
is an escalating spiral of expenditure by each elite interest and consequent 
corrupt reductions in the general welfare, affecting not just those with-
out influence but also other, unrelated, elite interests. elected officials are 
trapped in this gyre no less than the elites. If government were immune to 
such influence, fewer of these expenditures would be necessary or worth-
while, and the extent of corrupt influence would decline. It is not possible, 
or even desirable, to make elected officials immune to elite influence be-
cause that could be done only by making them immune to all influences. 
However, it is possible to reduce the cumulative and escalating adverse im-
pact of this process on everyone, elites and non-elites alike. The key is to 
rule out elite-favored ends that reduce the size of the pie. This leaves elites 

126 If Congress wished to punish or intimidate the Council, cutting or eliminating its budg-
et might be a temptation. A similar issue could arise with the Supreme Court, although 
there is little or no indication that it ever has. One way to guard against such a threat is 
to set a minimum level of appropriation—in effect, an entitlement—that does not have 
to pass through the usual annual appropriations process. The minimum could be set by 
linking to the budget of the Congress itself. 
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free to use government to steal from each other, subject to the constraint 
that the pie as a whole may not be reduced by the policies they promote. 
Only shares of the pie, and not the size of the pie, are then at risk. Other 
elites have resources worth stealing, while the poor have little to steal. The 
share of the middle class remains vulnerable, through tax policy for exam-
ple, but it can fight back with its greater numbers and passionate causes. 

Given the difficulty faced by elites collectively in containing their po-
tentially destabilizing and pie-shrinking greed, it seems likely that an Um-
pire Amendment also is in the collective interest of the elite.127 Both politi-
cians and elites today face a situation in which it is in the collective interest 
of each to promote reform. neither group can do this successfully on an 
individual basis because there is no way any individual elite interest or 
politician can commit credibly to avoid future welfare-reducing corrup-
tion. The Umpire Amendment, unlike any act of Congress, is a very firm 
commitment.

127 See Feuer, supra note 11.
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Banning the Appearance of a Conflict of

Interest: Another Misguided Ethics Rule
Posted on February 6, 2015 by Rick Messick

Last week I wrote about the problems arising from laws which make “conflicts of interest”

illegal but which do not define “interest.”  As I explained, the harm that results from leaving

“interest” undefined, or vaguely defined, is of several kinds:  Public employees have no way

to know when they should avoid making or participating in a decision; authorities can easily

slant enforcement of the law to serve their own ends; and the ease with which charges of

conflict of interest can be leveled in the court of public opinion undermines public

confidence by creating the impression that conflicts of interest are ubiquitous.

Making “the appearance of a conflict of interest” illegal can do as much, if not more, harm.

The ban on appearances of impropriety seems to have originated with U.S. President

Lyndon Johnson’s 1965 order tightening ethical standards for employees of the federal

government.  Among the measures he decreed to ensure citizens maintained “complete

confidence in the integrity of [their] government” was the requirement that federal

employees “avoid any action . . . which might . . . create the appearance of —

(1) using public office for private gain;

(2) giving preferential treatment to any organization or person;

(3) impeding government efficiency or economy;
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(4) losing complete independence or impartiality of action;

(5) making a government decision outside official channels; or

(6) affecting adversely the confidence of the public in the integrity of the Government.”

Appearances bans have since been incorporated into the ethics law of most states in the

United States and are starting to appear in the laws of other nations.  A 2005 Albanian law

prohibits conflicts of interest that “affect or might affect the performance of official duties

and responsibilities in an incorrect way, but, in fact, the effect has not occurred, is not

occurring or cannot occur;” in New Zealand civil servants must avoid “situations where

there could be a conflict, or appearance of a conflict, between personal interests and the

interests of their employers,” and Canadian tax collectors are told that a conflict of interest

arises “whenever your private interests, and/or outside activities . . . could be perceived to

impair your ability to make decisions with integrity and honesty.”  The justification for

banning appearances is the same as that Johnson advanced in his 1965 order — to maintain

public confidence in government, a point the OECD stresses in its “Tool Kit” for managing

conflict of interest.

But do rules outlawing the appearance of conflict of interest really bolster citizen

confidence?  Proponents offer no evidence to support the claim.  No opinion poll data

comparing attitudes before and after the adoption of such a rule nor any comparison of

citizen confidence in government between countries with an appearance ban and without

one.  The argument rests on logic instead.  If citizens think when making a decision an

official has a conflict of interest, no matter whether she does or not, they will lose trust in

government.

This is true as far it goes, but the logic breaks down when one asks the critical question:  In

whose eyes is there an appearance of a conflict?  A political opponent?  An individual with a

personal grudge against the office holder?  Someone ignorant of the facts surrounding the

alleged appearance of a conflict? If it is enough to deem a public official “guilty” of an

appearance violation if anyone in any of these categories levels a charge, we can expect the

spread of appearance laws to produce a glut of charges.  Will a surfeit of charges really

bolster citizens’ trust and confidence in government?  Or will it, as many argue has

happened in the U.S. and fear is about to happen with the “ethicization” of Western Europe,

drive it down as citizens begin to think they “are all crooks.”

Countries where “appearance bans” have not made an appearance would be well advised to

keep it that way.  Spain is in the midst of a major revision of its ethics laws in response to

recent scandals.  Current law contains nothing about appearance, and the January 14, 2015,
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report on the proposed bill has nothing either about the appearance of impropriety.  Nor do

the press or the public seem to be demanding such a provision.

Countries stuck with an appearance provision in their law or ethics code can minimize the

damage through interpretive rulings or commentary.  That is how the American Bar

Association limits the mischief from the directive in its Model Code of Judicial Conduct that

judges shall “avoid the appearance of impropriety.”  To prevent litigants unhappy with the

judge hearing their case from getting a new one by claiming something in judge’s past

creates an “appearance of impropriety,” the commentary states that “the test for appearance

of impropriety is whether the conduct would create in reasonable minds a perception that

the judge violated this Code. . . .”  The U.S. Office of Government Ethics has adopted a

similar interpretation for the rule applicable to employees of the executive  in one of its

advisory opinions.

Readers might wonder why I don’t recommend countries with appearance provisions in

their laws just repeal them.  That, however, would require repeal of an iron law of politics:

no matter how misguided, ineffective, or counter-productive a provisions in an ethics code

or anticorruption statute is found to be, it can never, ever be amended or revised if someone,

somewhere could characterize the change as “weakening” the law.  But the politics of ethics

and anticorruption rules is a subject for another post.
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COUNCIL OF THE DISTRICT OF COLUMBIA 
1350 PENNSYLVANIA AVENUE, SUITE 106 

WASHINGTON, DC 20004 

JACK EVANS 
Councllmember, Ward 2 
Chair, Commillee on Finance a~~ Revenue 

. Ellen Efros, Esquire 
General Counsel 

: Office of the General Counsel 
! John A. Wilson Building, Suite 4 
; 1350 Pennsylvania Avenue, NW 
\Washington, DC 20004 
i 
/pear Ellen, 
! 

,;-

September 21, 2016 

Office (202) 724-8058 
Fax (202) 724-8023 

jackevans@dccounc!l.us 

For many years, as a function of my employment outside of my duties as the 
l Councilmember for Ward 2, I have rendered counsel to private-sector clients, but always through 
my associations with various law firms. There has never been a prohibition against my 
engagement in this activity nor has there ever been any other issue with my outside employment. 

I am now preparing to form my own consulting entity, through which I intend to 
provide the same kinds of consulting services to private-sector clients that I have been providing 
for years. However, instead of providing these services through a law firm, I will provide the 
services on my own. I am fully aware that the BEGA regulations and prohibitions, and the 
Council's own conflict of interest rules, will continue apply to me (as these regulations always 
have) and to my new entity. As I have in the past, I will remain fully compliant with all BEGA 
!regulations and prohibitions and with all of the Council's rules. While there is no real distinction 
/or difference between me providing services to private-sector clients through a law firm and me 

!
providing such services through my own consulting firm, nevertheless I wanted to bring this 
,matter to your direct attention and get assurance from the Office of the General Counsel that 
[there will be no problems with this new arrangement. 
! 

, Please confirm that my understandings as detailed above are accurate and that I 
/may proceed as planned, Q'I please let me know what the issues might be with this arrangement. . 
!Thank you in advance. 

I 

I 
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OFFICE ()lo' 1'HE GENERAL CO UN!-lEL 
· < 'n1111nl 11f iJ11• f)1,,1 n i:t of (\1l11 mhia 

l :lfiO P1·11 1111vlvn11i,1 A v l' llll i' NW. S11 i11• ·I 
\ \

1:1,-h ini{h.111. l>f' :.!OlllH 
. IW:t1 j:.J.;I . j.((J'.Hi 

Scptcm hr. r :J~ . 201 ff 

CON/t'JDRN'l'/Al, AND PIU\t//,/~(;UI> 
A1'1'0RNEY-CL/Ji;N1' COMMUNICA1'/0NS 

'l'lw Jlonorahle Jack Evan:-; 
Cuuncilniemhcr, W:wd 2 
J:~i>O Pennsylvania Avt!lllle , NW 
Wn:-ihington, DC :WOO:! 

Dua1· ( \1uneilmcm her .Evani-;, 

This letter rnsponds t.o yo ur ]cu.e r of Sc: pt.1 ~m ber ~I . :20 I l°i, inquiring uf t.lw 
Office uf the General Courn;cl t.o the Couneil ol' t.Jw Distrif•t of Col umbi a a:-; to 
whPt:her your inhmt;ion to form your own consulting en1it.y11 ncl t.o rendtir 
rnn s ult:ing Re1·vic:es t.o privnt1~-Rr:ct111· clie nts t.hruugh such 0111.it.y is 
permi:->1:>ible. 

i\i-; you indica t .1~ in ~·our inqui1·~· le t t1~ 1" if .vou c ngagf• in any 1111tside 
employment., you 1wverthcless mus t. Hdht·n· lo t;lw applic:ahfo polieies and 
regulat:ions of tlw DC Bonnl of Ethi t:A and nuvernnwn t. J\ccn unt.nhiJit.y 
!''B J'•~OA") and 1.o t.hc applicahl<> rub; :;et. fot'l.h in tht· Offit.:tl C<1d(: of' Condllct. 
for the Council ol' tho District of Colu mbia with rngai·d to 1:nn tlkt~ of intorest:. 
l'roviclccl t.hat: you an' in complinnce wit.h t.lwse policies. rnlnl' and 
l'l~~ulal»ions, there is no prohibit.ion t.o you forniin1,:--a con:,;ulti ng enlit~· th rnugh 
which ~·ou will p1·ovick consult.in g s(! l'Vi t:L!S to privnl.(! :-<net.or c:l i1mts. Jfyou 
have ques tions nhout specifo.: r e pl'(!:'ient.alin n:-: ai> your JH'ac:r.ic1• 1<volvcs. plensr· 
fNJI fr1.:1~ t.u discuss such nrnt.t.e.ri'.i wit.h u:-: on a eHsP. by ca:;c birnis. 

Si nee rely. 

( :1·nwral Cuu nsl'l 
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Michael S. Frisch 
Ethics Counsel and Adjunct Professor 

Mark Tuohey, Esquire 
Baker & Hosteller LLP 

GEORGETOWN LAW 

July 1, 2019 

l 050 Connecticut A venue, N. W. 
Washington, D.C. 20036-5403 

Dear Mr. Tuohey: 

You have asked me to review the memorandum written by the law finn of Schulte, Roth & Zabel for 
WMATA that has been released to and commented in the media. Specifically, you asked me to opine on 
the actions attributed to your client, Councilperson Jack Evans and the various codes of conduct and 
ethics cited in the memorandum. 

I currently serve as Ethics Counsel to Georgetown Law School. I have been a member of the District of 
Columbia Bar since 1975. I worked as Assistant and Senior Bar (now Disciplinary) Counsel to the 
District of Columbia Court of Appeals from 1984 - 200 I. I have taught Professional Responsibility as an 
Adjunct Professor at Georgetown Law School since 1991 and was chosen as its first ethics counsel in 
2001. I also serve as co-faculty advisor to the Georgetown Journal of Legal Ethics. 

The views stated herein are my own. 

In a short summary, l believe the memorandum has completely overstated its conclusions of ethical 
violations. Especially in applying any rule about what constitutes "the appearance of a conflict of 
interest," the current best view is that standard is subject to wide misunderstanding and arbitrary, hind
sight and inconsistent application. This is even more the case when applied to public officials in 
jurisdictions that permit outside employment and income, where almost any position or work with anyone 
who also does business in that area, can be subject to criticism under that vague standard. The issues 
involving Mr. Evans and his work illustrate this problem. 

First, the American Bar Association rejected the so-called appearance of impropriety standard when it 
moved from the Model Code of Professional Responsibility to the Model Rules of Professional Conduct 
several decades ago. The District of Columbia Court of Appeals (along with virtually every state court) 
replaced fonner DR 9-10 I with rules that now focus on the existence of an actual rather than apparent 
conflict of interest. State courts - including the District of Columbia - followed the ABA retreat from the 
standard as too slippery a slope upon which to impose any professional sanction. While the appearance 
standard retains some vitality for purposes of judicial disqualification, it has been deemed far too vague to 
serve as a basis for professional sanction. 

600 New Jersey Avenue, NW W~shington, DC 20001-2075 
PHONE 202·662-9926 FAX 202-662-9444 

frischm@georgcrown.edu 
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Where such an appearance exists, it can be resolved through recusal. It is my understanding that Mr. 
Evans specifically apprises potential clients in writing of his recusal in matters which may involve the 
council or has made it a practice to recuse himself if his clients' issues relate to his official position. To 
detennine if an actual conflict would exist, one has to identify whether his paid-for work existed at a time 
when such an issue existed in his official position and whether he acted on that issue. 

Second, the communications/proposals at issue must be seen and evaluated in context. Rules governing 
lawyer conduct are rules of reason and pennit an attorney freedom to pursue his profession. ABA Model 
Rules, Preamble at comments 9, 14. The District of Columbia Court of Appeals has explicitly adopted a 
policy for solicitation of potential clients as expansive as any in the country by declining to adopt any 
version of Model Rule 7.3. The ABA recognizes (in the context of far more restrictive rules than adopted 
in DC) that there is no "serious potential for overreaching when the person contacted is a lawyer." ABA 
Model Rule 7.3, comment 5. It is my opinion as a fonner disciplinary prosecutor and longtime ethics 
professor that the business proposal letters I have reviewed do not violate any provision of the D.C. Rules 
of Professional Conduct. 

With respect to specific issues raised in the press, I understand that the Digi Outdoor Media consulting 
agreement was cancelled within days and before any work was done. No action was taken on any matter 
in his official position, no work was done and, so, no actual conflict ever arose. Mr. Evans' rejection of 
the consulting agreement and return of payment negates any suggestion of a forward-looking conflict of 
interest. This situation is a textbook example of the slippery slope of the appearance of impropriety 
standard. This is also true with respect to the draft of a business plan with language that can best be 
characterized as puffing Mr. Evan's contacts and experience as a public official. This was a draft 
exchanged between attorneys and never was sent to any clients; nor was the position ever finalized or 
done. Here too, there could be no actual conflict of interest and the here too you can see the problem with 
applying any "appearance" rule in what was a private exchange between attorneys. 

On the issue of disclosure, like many jurisdictions, D.C. has rules which require someone filling out 
financial fonns to list her/his employer or sources of income. When such a tiler is an attorney or 
consultant, the rules do not require that the person's clients or customers are also listed. With respect to 
lawyers, disclosing the names of clients could itself be a violation of ethics rules, that require an attorney 
to keep client confidences which often involves the identity of clients. Rule 1.6 of the D.C. Rules of 
Professional Conduct; Opinion 214 of the D.C. Legal Ethics Committee. 

Finally, any official acts while with WMATA appear to have taken place prior to the existence of the 
consulting proposal or involve matters with Colonial Parking. If, as reported, Colonial did not submit to 
get any and did not intend to pursue the parking business from WMA TA, there was nothing for Mr. 
Evans to recuse himself from. 

Again, my review is based on the memorandum written by WMA TA 's lawyers and the facts and rules 
they present. The recitation in that memorandum of the ethics rules did not take into account the current 
application and consideration of those issues. 

Sincerely, 

Michael S. Frisch 
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The problem with apparent conflicts of
interest
Virtually all codes of conduct prohibit apparent, as well as actual, conflicts of interest.  
Apparent COIs are generally seen as less serious than actual ones.   Moreover, many
compliance officers and others who conduct internal investigations are familiar with situations
where it is hard to prove an actual COI (even where it seems obvious that one exists) but easy
to prove the apparent type – the C&E equivalent of “getting Al Capone on a tax charge.”

But while apparent COIs are often easier to prove than actual ones, they may be harder to
mitigate.  In that connection, consider the following hypothetical case and question:

X Company is considering using Y Company as a supplier, because Y offers the best goods on
the best terms. But Y is owned and operated by A, whose twin brother A Plus is a senior
manager of X.  A Plus has nothing to do with purchasing anything for X and rigorous controls
are put in place at X to ensure that he doesn’t in any way help Y in its dealings with X.  Does
the fact that X has in fact mitigated any actual conflict mean that it has done so with the
apparent one?

The analysis in situations such as this turns in part on the question:  Apparent to whom?  For
instance, is it well known among X employees and the company’s other suppliers that A and A
Plus are brothers (as the case suggests from their being twins and from A Plus’ prominent role
in the organization)? If so, then the employees and suppliers  – two groups whose trust
companies like X typically have strong reasons to maintain – would likely need to know the
particulars of the mitigation measures to believe that that there is nothing to the apparent
conflict.  But for various understandable reasons, companies in this sort of situation are often
reluctant to publicize their mitigation measures in any detail.  And even if they did, there
would be a good chance that the parties to whom the conflict is apparent would be skeptical of
the sincerity and efficacy of the effort.

Not all apparent conflicts raise significant challenges of this sort.  However, some present even
greater mitigation difficulties than our hypothetical does – such as where the apparent COIs
become known to shareholders (as in the Chesapeake Energy case described in previous posts)
who are typically a more distant and dispersed group than are employees or suppliers and thus
presumably harder to provide comfort to.  But regardless of the particulars of the situation,
considering the “apparent to whom” question should be part of every mitigation analysis in
addressing apparent COIs.

Finally, note that the concept of “potential COIs” is sometimes used interchangeably with
apparent COIs.  However, they are clearly distinct from each other, with the former not having
to do with present appearances but with the foreseeability of actual (or apparent) COIs coming
into play in the future.

(Click here for various posts on the various forms of harm that can be caused by the various
types of COIs.)
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